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PREFACE 


The main theme of the first volume of the Administration 
of fustice from Homer to Aristotle is the growth and develop- 
ment of the judiciary. The present volume is devoted to 
matters of practice and procedure. We have, however, not 
attempted to describe all the suits civil and criminal and their 
distribution among the various magistrates, judicial officers, 
and boards and the process of litigation from the initiation of 
a suit to the verdict. These topics have been treated amply 
by Lipsius in Das Aittische Recht und Rechtsverfahren, pages 
53 ff. But since this work was begun with the publication of 
the first part in 1905 and completed in 1915 many of Lipsius’ 
conclusions and opinions have been questioned and refuted. 

In the following pages a number of aspects of Athenian 
litigation have been treated in considerable detail, the choice 
of topics being more or less arbitrary. Our purpose has 
generally been to bring conveniently together in one volume 
the results of various articles, monographs, and books, in 
which the work of Lipsius and other scholars working in this 
field has been either criticized or amplified. A certain amount 
of this material was included in Volume I, where it seemed 
advisable to combine it with the discussion of the judiciary, 
e.g., the treatment of the avaxpiors, a discussion of the date 
of the introduction of written evidence, and certain features 
of homicide trials. The chapter on “Litigants” is necessarily 
in a large measure descriptive and expository, but even here 
matters at issue have been discussed in full detail. Of a 
different character is the chapter on “Oaths.” In order to 
give a complete picture of the importance of the oath in 
Athenian public life, we have gone beyond its use in litigation. 
It has been suggested that in this volume we discuss the 
merits and demerits of the Athenian judicial system. This we 
have with some misgiving attempted to do in the last 
chapter. 


a | PREFACE 


In the matter of translations we have used Kennedy’s 
version of Demosthenes. For other authors we have in gen- 
eral used the translations which are available in the Loeb 
Classical Library. 

We wish to thank the American Council of Learned So- 
cieties and the University of Chicago for grants which have 
made the preparation and publication of this work possible. 
Thanks also are due to Dr. Lloyd Stow, now assistant pro- 
fessor of Greek in the University of Oklahoma, for the in- 
valuable assistance he rendered us at every stage of the work. 
We wish to thank also Miss Julia Henderson for her compe- 
tent assistance in proofreading and in the preparation of the 
Index. 

It is hoped eventually to add a third volume devoted to 
various aspects of other Greek legal systems. 


Rogpert J. BonnER 


GERTRUDE SMITH 
UNIVERSITY OF CHICAGO 
January 1938 
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INTRODUCTION 


The names of a multiplicity of both private and public 
suits are known and recognized for the fifth and fourth cen- 
turies in Athens.t But an investigation into their origin 
and the date of their institution proves rather disappointing.’ 
It is often impossible to determine even approximately when 
the actual suit was created. Therefore any attempt to dis- 
cuss the origin of Athenian suits must be attended with a 
great deal of conjecture, which in turn calls for caution and 
hesitation in making statements of a very definite character. 
However, such an investigation, even though it affords little 
that is conclusive in the way of settling the exact period at 
which different suits arose, may yet yield some points of 
interest in indicating how one suit grew out of another and 
hence how the great variety of suits arose. 

The Athenians had great respect for the antiquity of law, 
and hence it was their custom to attribute laws to their 
famous and more ancient lawgivers, Draco and Solon. Some 
of these attributions there is no reason to doubt. Others, 
however, must be treated with extreme caution. We possess 
no evidence for the period between the Heroic Age when the 
administration of justice was largely an informal thing and 
the codification of the laws by Draco. Yet this was a forma- 
tive period when many of the suits which are so well known 
in later times must have been instituted in some form. In 

1Cf, the Index to Lipsius, Das Attische Recht und Rechtsverfahren, pp. 994 f., 
5.0. ypagoy and dixn. 

2 Ancient writers were interested in classifying the offenses which were the basis 
for suits. In his description of Hippodamus, Aristotle says that among other tri- 
partite divisions he recognized three offenses for which lawsuits (6ikac) could be 
brought, namely, #Spis, BAdBn, Oavaros (Politics 1267B; cf. Newman, ad /oc.). Her- 
mann-Thalheim (Griech. Rechtsalt., pp. 38 ff.) traces in Attic law a threefold classifi- 
cation of offenses, UBpus, Kaxoupyla, ctl povos. Demos. xxiv. 192 classifies the subject 


matter of laws on a different point of view, by distinguishing those which have to 
do with individuals and those which have to do with the state. 
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some cases the laws of Solon were doubtless restatements of 
the laws of Draco. Furthermore, in making his code Draco 
did not initiate entirely new laws, but to a large extent, like 
the early lawgivers generally, he reduced to writing a mass 
of customary law which his codification put in an orderly 
and usable form, thus removing the administration of justice 
farther from the whim of the magistrate and making it more 
equitable. There is frequently disagreement among ancient 
writers about the attribution of particular laws to particular 
lawgivers. There was a law to the effect that a citizen who 
had no occupation was to be punished and that any citizen 
might bring suit against him. The procedure was the ypad7 
apyias. Plutarch attributes this law to Solon, but says that 
Theophrastus believed that it was the work of Peisistratus. 
Diogenes Laertius? attributes it to Solon, but quotes Lysias 
as attributing it to Draco. The truth of the matter is prob- 
ably that there was an old tribal law which prohibited idle- 
ness. This Draco included in his code, and it was later adopt- 
ed by Solon.3 

The origin of many suits may thus be pushed back into 
very early times. A man was always quick to avenge any 
injury to himself or to his property. It cannot be determined 
when the state offered him assistance by establishing suits 
for dealing with his wrongs. But the earliest codes always 
dealt with such offenses. Maine‘ sees in the codes a means 
of protection against the degeneration and corruption of 
customary usages. This is undoubtedly true, to some extent 
at least. The early codes contained provisions regarding 
assault, housebreaking, arson, all sorts of family matters, 
debt, slavery, transfer and chiens of property, business 
relations, perjury, religious matters, homicide, sumptuary 
legislations Many of the suits which would be used to deal 
with infractions of these laws must go back as far as Draco at 


™ Solon xxii. sys 
3 Cf, Freeman, The Work and Life of Solon, p. 137. 
4 Ancient Law, p. 16; cf. p. 25. 


5 Cf. Bonner and Smith, Administration of Fustice from Homer to Aristotle, I, 
67 ff. (hereafter referred to as supra, I). 
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least. For example, various laws regarding theft are at- 
tributed by Demosthenes to Solon.t But Draco must have 
had some regulations concerning theft and the procedure 
against it in his code. 

Solon is regarded as having established several different 
types of action for theft: summary arrest of the alleged 
wrongdoer, a complaint to the archon who took over the suit, 
a public suit, or a private suit before an arbitrator.? This is 
an illustration of a wrong which could be handled by either 
a public or a private suit, ypad1 kdomfs or dixn Kromhs. bBprs 
furnishes another example, for both ypad} tBpews and Sixn 
bBpews are known. Perhaps the explanation is that in some 
crimes which would naturally be handled by private suits 
it was necessary if the victim were incapacitated to give 
opportunity 7G Bovdouévw to prosecute.s It may be sug- 
gested that in each case the private suit is earlier. 

If one studies the lists of suits known in Athens, it becomes 
apparent that many suits overlap others. This is due to the 
fact that the original suit was very general in its terms. 
Then many specific suits were instituted which covered parts 
of the general charge. The charge of dévxia in the decree of 
Cannonus is extremely general. There soon arose ypady 
amarns Tov Shuov and dixn Karadicews rod Shuov, which would 
certainly be covered by the decree. Likewise dixn adopuis, 
the suit to recover capital, is only a specific form of the diky 
xpéws. In this way many suits grew out of others. 

In some cases the time at which a suit originated can be 
determined with at least some degree of accuracy. It is clear 
that some suits belong to the period of the fully developed 
democracy. For example, the various actions against syco- 
phants could not have been instituted until sycophants be- 
came a feature of Athenian life under the fully developed 
democracy. And the process known as zpofod7 could have 


PXIvenlOseil ioe 147 XX111520, 
2 Demos. xxii. 26; cf. Freeman, op. cit., p. 125. 


3 In English common law, in a number of cases both a civil and a criminal suit 
are permitted. The reason for this is that the action complained of might give rise 
to a breach of the peace. 
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developed only after the ecclesia became strong. Some in- 
ferences may be drawn about the antiquity of certain suits 
from the bodies and magistrates who had charge of them. In 
general, in the case of the Areopagus it is to be expected that 
cases handled by that body are of considerable antiquity 
because the tendency was to deprive this court of its privi- 
leges and duties and it is extremely unlikely that it acquired 
jurisdiction over any new cases after the time of Solon. From 
the earliest time of which we have record the Areopagus had 
jurisdiction over homicide cases, a jurisdiction which it 
never entirely lost. The dixn dédvov is undoubtedly older 
than the code of Draco, since in the main Draco merely re- 
duced to writing practices which were already in existence. 
For the dixn dévov we have a comparative wealth of evidence.' 
Although we do not know when the state took charge in 
homicide, yet it 1s clear that it preserved in the dixn ddvov 
most of the features which appear in the attitude toward 
homicide in the Heroic Age. And by piecing together the 
information in Homer, the fragments of Draco’s code, and 
the various pieces of evidence from the fifth and fourth cen- 
turies we have a fairly complete picture both of the family 
attitude which started action for homicide and of the various 
stages in the development of homicide procedure. This is 
far more information than the evidence usually affords. 
For example, the Areopagus continued through the fifth 
and fourth centuries to try some cases of acéBeva, although 
in general the dicasteries had charge of these cases. It may 
plausibly be argued that since the Areopagus had general 
surveillance in all matters of religion, all such cases origi- 
nally came before the Areopagus. This indicates the great 
antiquity of the graphé asebeias. Homer and Hesiod furnish 
an excellent description of the public attitude toward im- 
piety which was to result in the graphé asebeias, but it is 
impossible to say when such an action was instituted. The 
earliest recorded case is that brought against Aeschylus for 
divulging the Mysteries in his. plays.’ 

CEs pragl ak thins 

2 Schol. on Arist. Nic. Ethics 11114; Aelian V.H. v. 19; Clem. Alex. Strom. ii. 387. 
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The creation of new magistrates was doubtless occasioned 
by excess of new business, too great for the existing magis- 
trates to handle. Some of this new business may have been 
in the form of new types of suits. Lipsiust suggests that the 
eisagogeis may have been created to handle monthly suits. 
At any rate they handled such suits. Lipsius further suggests 
that the date of the institution of the office may be the middle 
of the fifth century, when the press of business necessitated 
new boards for handling it, and although it cannot be proved, 
thisisa plausible suggestion. The development of the monthly 
suits themselves must have been due to commercial reasons. 
They, like dixar dad cupBddwv, could have been of consequence 
only after Athens had become an important trading center. 

On the other hand, sometimes the duties of an official 
changed fundamentally and his old duties were assumed by 
a new board. So when the polemarch ceased to be a mili- 
tary officer, military offenses were tried by his successors, 
the generals. 

Constitutional changes occasioned new laws which gave 
rise to some new suits. For example, Solon’s laws on adoption 
and bequests may have given rise to the various suits regard- 
ing inheritance. Solon is credited by Aeschines? with a law 
against outrage which protected a child, or a man, or a woman, 
free or slave, from any injury or assault. Doubtless this law 
explains the origin of the dixn tBpews and the ypad? bBpews. 
Again Aeschines? attributes to Solon a law providing for 
punishment by driuia of men who had not gone on all of 
the campaigns to which they were assigned or who had been 
guilty of cowardice. The suit used against such offenders 
was the ypad) Seas. In the work of Cleisthenes may be 
included the decree of Cannonus, which provided for trial 
by the ecclesia of those who were charged with doing wrong 


1 Op. cit., p. 84; for an opposing view cf. Wilamowitz-Moellendorff, Aristoteles und 
Miinen 13) 223. 

ays: 34,729. 

4 Aeschin. iii. 175 f. For a convenient summary of the laws of Solon cf. Freeman, 


Op-.cit., pp. 112 fF. 
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to the people (éav mis rév r&v ’AOnvaiwy Shuov dduxh).? adeKxia 1S 
a very general charge, and in fact no ypadz) déuxias 1s known.’ 
Miltiades was charged with darn ’A@nvaiwy, a more specific 
offense, but certainly included in dé:xia.3 To Cleisthenes the 
institution of ostracism is also attributed.‘ | 

This survey shows that it is futile to attempt to discover 
the origin of all the Athenian suits the names of which are 
known. 


BE DSU DT aah OSL 
2 The ypag2) déixiov was a charge used against officials for misuse of authority. 


3 Herod. vi. 136. 4 Supra, I, 193. 


CHAPTER II 
LITIGANTS: 


Before the time of Draco only injured parties could insti- 
tute legal prosecutions, either personally before the magis- 
trates who had full authority to give final decisions in all 
cases that came before them or indirectly through the agency 
of an Areopagite in the Areopagus. Draco extended the priv- 
ileges of litigants in two ways. In the last section of the so- 
called constitution of Draco, the only genuine portion of the 
document, the injured party was permitted to lay informa- 
tion (eicayyé\dewv) before the Areopagus. This means that 
he had the right to appear in person before the council and 
no longer had to depend on enlisting the interest of a member 
of the council in order to get justice.? Secondly, in his code 
Draco made it lawful for any citizen to slay out of hand any 
homicide who returned illegally from exile, or to arrest him 
and take him before the proper magistrates. In the resulting 
inquiry the alleged criminal would be prosecuted by the 
citizen who arrested him. The permission given by this pro- 
vision to any citizen to prosecute in this particular type of 
case is the precedent for Solon’s famous prescription 76 
efetvar TG BovAouevy TLUwpELY UTéEp THY AdtKovpevwv.4 

Litigants were obliged to handle their cases before a magis- 
trate themselves. The hearing was doubtless more or less 
informal, as may be gathered from the fifth-century dva- 
kptots, which was a survival of the pre-Solonian magisterial 
trial.s As the name indicates, the proceedings consisted chief- 


t Lipsius (Das Aitische Recht, pp. 789-803) has sufficiently answered the question 
as to who could be a litigant. 


2 Arist. Ath. Pol. iv. 4; cf. supra, I, 95. 

a Ciasupra, 1, 119 ft. 

4 Arist. Ath. Pol. ix. 1; cf. supra, I, 168. 

5 Cf. rpoavaxpivew in Arist. Ath. Pol. iii. 5; cf. supra, 1, 283. 
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ly of questions addressed by the magistrates to the litigants. 
That the litigants also questioned each other is indicated by 
the later practice when either litigant was allowed to call up 
his opponent in court and address questions to him. Ex- 
amples are found in the earlier orators and in the 4pology 
of Plato.t Under these circumstances it was no great hard- 
ship to require litigants to take their own cases. But when 
they had to face the big juries of the fifth and fourth centuries 
and deliver set speeches to an unusually critical audience it 
was quite a different matter. Their predicament was com- 
parable to that of litigants under the Solonian system when 
the decision of the magistrate was appealed and the litigants 
had to appear before the Heliaea, which was a numerous 
body.? 

A litigant could always, with the permission of the jury, 
have the assistance of others in presenting his case in court. 
This assistance was of two kinds. A man might refrain from 
speaking himself and secure another to speak in his stead, or 
he might have others speak for him at the conclusion of his 
speech. Strictly speaking, the first type of advocate should 
be called 6 ireparodoyotpevos and the second type 6 ovvaro- 
Noyovuevos.2 But both are denominated indifferently cuviyo- 
pos OF otvdixos. Lvvhyopos etymologically means “one who 
speaks with another’; civdixos, “one who aids another in 
litigation.”’ ““Advocates” in the sense of oi cvvatodoyobpevor 
are constant features in fourth-century litigation, but oi 
imepatodoyovpevor are comparatively rare. Only in exception- 
al circumstances could a litigant be excused altogether from 
speaking. : 

The first appearance of “advocates” of this class (oi 
brepamoNoyovuevot) was at the trial of Miltiades in the as- 
sembly in 489 B.c.4 for deceiving the people. Owing to a se- 
vere wound, from which he eventually died, he was unable 
to speak in his own behalf, but was defended by his friends 

1 Lysias xii. 25; xxii. 5; Plato 4pol. 24C ff. 

2 For the composition of the Heliaea cf. supra, I, 162 f. 

3 Lycurg. 1. 138. 

4 Herod. vi. 136; cf. supra, I, 197, 299. 
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(rpokemévov 6€ abrod ép K\lvn UrepateNoyéovTo of didor). AS 
Miltiades was present in the assembly, lying on a couch, he 
may very well have informally requested the ecclesia to listen 
to his friends speaking in his behalf since he was obviously in 
no position to defend himself. But his friends may have come 
to his assistance without either his request or the permission 
of the assembly, for any member could address the assembly. 
At the trial of the generals before the assembly in 406 B.c., 
Furyptolemus, the relative of one of the generals and a friend 
of another, arose and proposed to speak in their defense 
(brepato\oynodpevos).’ In the course of the proceedings at this 
meeting of the assembly the generals were not heard at all. 
They had already spoken at the previous meeting.? In one 
other case the whole burden of the defense was assumed by 
another. Isocrates was drawn into a lawsuit in connection 
with a trierarchy in 355 B.c., but, owing to illness, was unable 
to handle the case in court. In his stead his adopted son 
Aphareus appeared. Here Aphareus was a real advocate 
(jrepatroNoyovuevos).2 A somewhat similar case occurred in 
the practice of Demosthenes in 350 B.c. It was a special plea 
in Apollodorus v. Phormio,s in which the defendant spoke 
first. He was represented by counsel: 

Phormio’s inexperience in speaking and utter incapacity you see your- 
selves, men of Athens. It is necessary for us his friends to state and ex- 
plain to you those particulars which, from having so often heard him re- 
late them, have become known to us; that when we have rightly informed 
you and put you in possession of the case you may give a just and con- 
scientious verdict. 


Phormio was originally a slave and never learned Greek well 
enough to appear before the sensitive and critical Athenians.5 
It would appear that he had given utterance to a few halting 
sentences asking to have others speak for him. 

Permission of the jury to call upon advocates was re- 


tex enadiell. 1,°7.01 0; SWNT iy GRE 


3 Isoc. xv; cf. Jebb, Artic Orators, II, 132; Bonner, “The Legal Setting of Isoc- 
rates’ Antidosis,’ CP, XV, 193 ff. 


4 Demos. xxxvi. I. SY bidexlve30,.61. 
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quired but never refused. Requests are often informal and 
perfunctory, and the acquiescence of the jurors is assumed. 
A lengthy and elaborate appeal to the jurors to hear an ad- 
vocate is found in Hyperides.? At first advocates were gen- 
erally drawn from the litigant’s friends, relatives, clubfellows, 
and fellow-demesmen. These were the men who knew him 
and his affairs best. But in course of time advocates tended 
to become professional in private as well as in public suits and 
the practice of paying advocates arose. Demosthenes cites a 
law which forbade the paying of advocates in private suits: 

If anyone enter into a combination‘ or join in bribing the Heliaea or 
any of the courts at Athens or the senate, giving or receiving money for 
corrupt purposes, or organize a club for the subversion of the democracy, 


or, in the capacity of advocate, receive money in private or public cases, 
for any such act an indictment shall lie before the thesmothetes.® 


This law is regarded as undoubtedly genuine by Drerup® and 
by Staeker.’ 

The law has some indications that may help to fix an ap- 
proximate date. The occurrence of the word #\aia points 
to an early date, but the occurrence of dixacrjpioyv also shows 
that the Heliaea may be the court of the thesmothetai.’ 
Both #dvala and éixacrhpuov are mentioned for the sake of 
precision and accuracy. The reference to bribery points to 
the late fifth century, when jury bribery was so successfully 


t [bid. XXxiv. 52. 
ave ts 
3 Demos. xxxii. 31; Isoc. xxi. 1; Andoc. i. 150. 


4 guvorfrat really means “entering into a conspiracy to defeat the ends of justice” 
as is shown in xlvi. 25: é&arara&p dé Tos Stxaords, cvvicrduevos H’éi tats Sikars. 

5 ’Eav tis ovviotyrat, 7) ovvdexatyn THY HALalay 7 Tv SikacTynpiwy tT. Tav ’AOHvnow 
} Thv BovdAny ext dwpodokia xpnuata ddovs 7 dexduevos, H Eralpelay ovvicTh émt Kara- 
Aboer TOU Shuov, 7} svvNyopos Gv ANauBavyn xphuara él Tats dixats Tals idiars 7} Snuociats, 
ToUTWwY Elva Tas ypapas mpos Tods HDecpoeras (xlvi. 26 [trans. Kennedy]); the date 
of the speech is 351-350 B.c.; cf. also xx. 152. 


6 “Uber die bei den Attischen Rednern eingelegten Urkunden,” 7é. f. cl. Phil., 
Supplbd. XXIV (1898), 304-5. 


7 De litis instrumentis, pp. 28 fF. 
OE SUPra, Atak SOits 
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practiced on a large scale by Anytus in 409 B.c.! One might 
expect this exploit of Anytus to be followed by legislation. 
The archonship of Euclides in 403-402 B.c. is a likely date for 
a law that would affect mainly the rich. No poor man could 
bribe a jury. Similarly, the provision against organizing clubs 
points to the same date, for clubs played a very prominent 
part in the revolutions of 411 and 404 B.c. There were at least 
two motives for legislation against the payment of advocates. 
The rich had a great advantage over the poor in that they 
had the means to retain advocates.” In the second place, al- 
though it was quite in accordance with the democratic spirit 
that mutual helpfulness should be encouraged among the 
citizens, when these services were rendered for a fee and 
tended to become professional public opinion became hostile. 
The records of fifth-century litigation are not sufficient to 
enable us to trace the progress of advocacy.* But the fact 
that Thucydides emphasizes the activities of the clubs in liti- 
gation as a prominent feature of their work in 411 B.c. shows 
that advocacy was a common practice in the fifth century.$ 
Here again the facts point to the democratic restoration as 
the most likely date for the law regarding advocacy. 

The law forbidding the payment of advocates could not be 
enforced,° but it nevertheless embarrassed the advocate who 
could not claim relationship or close association with the liti- 
gant. He would at once be suspected of appearing for financial 
reasons. In Theomnestus v. Neaera the plaintiff made a brief in- 
troductory statement without evidence? and then introduced 
his brother-in-law, the litigious Apollodorus, who made the 
real speech. Theomnestus does not rely upon the relation- 
ship, but upon the wrongs done to Apollodorus by Stephanus, 
the kurios of Neaera, as a ground for calling Apollodorus as 

«For the whole question of bribery of courts see the excellent discussion of 
Calhoun, Athenian Clubs in Politics and Litigation, pp. 66 ff. 

¢ Demossxxis, 112 “xlvi. 26. 3 Hyper. 1. 19-20. 

4 Cf. Blass, Aitische Beredsamkeit, 1, 40 ff. 

5 Calhoun, op. cit., pp. 85 ff. 

elsycurg.i) 138; 7 Demos. lix. I-15. 


12 THE ADMINISTRATION OF JUSTICE 


advocate. The hostility of Apollodorus toward Stephanus ts 
the main reason why the former was willing to appear as an 
advocate, but when Theomnestus comes to put the matter to 
the jury, his own need of help is also emphasized: 

I have to ask a favor of you, men of the jury, which it becomes me to 
ask, being a young man and having no experience in public speaking; that 
you will allow me to call Apollodorus to be my advocate upon this trial. 
For he is older than myself, and has more knowledge of the laws, and he 
has been injured by my opponent Stephanus, and he has given close atten- 
tion to these matters; so that there can be no prejudice against him for 
retaliating on the party who first attacked him. 


In another speech in the Demosthenic corpus the plaintiff 
Epichares, a young and inexperienced speaker, tells the jury 
that he has been 
betrayed by persons who, after being trusted by me on account of their 
enmity toward Theocrines, after hearing the facts and promising to co- 
operate with me in this cause, have now left me in the lurch and settled 
with my adversary, so that I shall not even have an advocate to plead 
for me unless some of my relations should be kind enough to assist me. 


Epichares pays lip service to the fiction that advocates are 
normally a man’s relatives, friends, and associates. But both 
Theomnestus and Epichares make it clear that advocates or 
their principals were ready to explain the appearance of a 
particular advocate on the ground of his hostility to the other 
side in the case. 

An advocate, however, who was not closely related to, or 
associated with, a litigant was more or less on the defensive. 
Handbooks on rhetoric regularly suggest reasons that may 
be given by an advocate for his appearance in a case: 

’"Eav 6€ brrép GAXOov A€y7s, PNTECV ws dca dirlLav auvnyopels, 7 Ov éxOpav 
Tov avTLoiKou, 7) dla TO TOLs TpAaypac Tapayevedtal, | OLA TO TH KOLV® 
ouudepov, 7 dua TO Epnuov eivar Kal ddiketaOar w ouVnyopels.? 


After the middle of the fourth century the advocate is a 
well-established factor in litigation. The pretense that the 
advocate is a relative or an associate is abandoned. He is the 
one who is most able to help the litigant. Plaintiffs and pros- 

t [bid. \viii. 4. 

2 Anaximenes 36, in Spengel-Hammer, Khetores Graeci, I, 87, ll. 18 ff. 
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ecutors were quick to realize how helpful advocates were to 
their clients and took every means to neutralize their in- 
fluence by attacking both their motives and their character. 
Demosthenes, in his speech against Midias, protests against 
the advocate in the name of democracy: pu) yap gorw pnbels 
€v OnuoKpaTia TyALKOUTOS, WaTE GUVELTAY TOY ev UBpicbar Tov 4bé 
un dodvar dixyny mounoa.? The most bitter attack on advocates 
is found in Lycurgus in his speech against Leocrates.3 He 
goes so far as to say that those who plead the cause of the 
defendant should themselves be put on trial. In contrast with 
Lycurgus, Hyperides, in reply to an attack on advocates, 
says: 

Of the many excellent features of democracy which one is more in keep- 
ing with the democratic spirit than the custom of allowing anyone who 


wishes [7ov Bou dyevor] to go to the aid of an inexperienced man who is in- 
volved in dangers and is unable to defend himself adequately °4 


The words rov BovNoyevoy inevitably recall the same words 
in the Solonian law which permitted anyone who wished to 
prosecute a wrongdoer in the place of the injured party who 
was incapable for any reason of seeking justice for himself. 
Thus interpreted advocacy becomes a praiseworthy exhibi- 
tion of the spirit of mutual helpfulness so characteristic of 
the Greek ideal democracy. 

Comparatively few speeches of advocates have been pre- 
served. Where the advocate substitutes for the principal, his 
speech is in content not distinguishable from the speech of a 
litigant. Typical examples are Apollodorus’ speech as an ad- 
vocate in the case of Theomnestus v. Neaera’ and the speech 
for Phormio in 4pollodorus v. Phormio.. Some believe that 
Demosthenes delivered the speech, but there is scarcely 
enough evidence to warrant this conclusion.’ 


t Demos. xviii. 36: iva pi adtix’ ékararnowow buds of pytopes, ois ovbToct 
mapeckebaotat én’ éué; cf. lviil. 53. 


aXK 20]. 
gitar 35, 5 Demos. lix. 16 ff. 
AUR che len O. 6 [bid. xxxvi. 


7Cf. Sandys and Paley, Demosthenes’ Select Private Orations, Il, xxvii, n. 1; 
Blass, op. ci., 111, 1, 461 ff. 
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Quite a different type of speech is the fourth oration of 
Isaeus, delivered in behalf of Hagnon and Hagnotheus, 
claimants for the estate of Nicostratus, a mercenary soldier 
who died abroad. It is a careful and shrewd commentary on 
the case as developed by the main speaker, and forms the 
nearest approach we have to an address by a modern lawyer 
to a jury after the evidence has been produced. The writer of 
the argument to the speech says that Isaeus himself de- 
livered it, which statement, however, is improbable.t It was 
inevitable that in many of these cuvnyopia there should be 
much virtual evidence. In the fifth oration of Lysias, the ad- 
vocate really testifies to the public services of Callias. Isoc- 
rates’ Nicias v. Euthynus is an advocate’s speech which the 
advocate delivers in place of the plaintiff. Much of the mat- 
ter in the speech is hearsay, but some of the statements are 
made on the speaker’s own knowledge without corroboration. 
In all probability this speech is a mere rhetorical exercise. 
But this need not make it less useful for the examination of 
the technique of an advocate’s speech.? 

Sometimes the advocate asked for a favorable verdict as a 
recognition of his own services to the state: &\\a Kal rap 
Evvepotytwy avtots a&ov Bavuatew, moTepov ws Kadol Kayabol 
aiTnoovTat, THY avTav apeTnvy mElovos aklavy amopalvoyTes THs 
rovrwy twovnplas.2 There were doubtless many advocates, how- 
ever, who merely made emotional appeals to the juries which 
are on the same plane as the tears and gestures of female rela- 
tives and children who were brought into court.4 None of 
these appeals has been preserved. The advocate who, like 
Apollodorus,’ was more skilled in the laws than his principal 
might often give technical aid and advise as to the conduct 
of the case as well as speak in court.® 

Helpful as advocates undoubtedly were, nothing could 
serve the interest of a litigant so well as a speech delivered by 


™ Forster, [saeus, p. 128. 

2 Isoc. xxi: cf. Jebb, op. ciz., II, 221 ff.; Bonner in CP, XV, 384 ff. 
3 Lysias xii. 86. 

4 Cf. Socrates’ condemnation of the practice, Plato 4pol. 34C ff. 
5 Demos. lix. 15. 6 Lycurg. i. 59. 
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himself. But there were many litigants unequal to this task. 
To meet this situation there appeared a new profession, the 
writing of forensic speeches to be recited, as their own, by 
litigants in court. The origin of the profession of speech writ- 
er or logograph could not be anterior to the development of 
the art of rhetoric by Corax and his pupil Tisias in Syracuse 
during the establishment of democracy after the fall of 
tyranny in 466 B.c. Tisias is said among his other services to 
rhetoric to have composed the most effective speech of his 
day for a Syracusan woman in a claim for money owed: 
kairo. GAAa TE Tralas és NOvyous éonvéyKato Kal miavwrata Tov 
Kal’ atrov yuvaikt Lupakovola xpynuatov eypawvev audio Bntynow." 
This is the first instance of a written forensic speech. 

There is good evidence for believing that Pericles was the 
first Athenian to reduce a speech to writing, while others were 
still extemporizing with the help of memorized common- 
places.2 One may suppose that this practice refers to forensic 
speeches such as his speech as prosecutor of Cimon, or as 
representative of Aspasia, or in his own defense. A passage in 
Plutarch’s Life of Pericles’ seems to indicate that in debate 
he trusted to his own oratorical ability and the inspiration of 
the moment rather than to set speeches. This is what would 
be expected. A man may make an exceedingly effective set 
speech in a deliberative body, but in debate no one can 
anticipate the turns a discussion will take. The best prepara- 
tion, as the Xenophontic Socrates pointed out, was a sound 
knowledge of the needs of public policy.‘ 

The speech-writer, or logograph, as he was called, was 
primarily a rhetorician. Often he was a teacher,’ as Isaeus 
was the teacher of Demosthenes. But he was much more 
than a writer of a speech to be recited by his client. There is 
plenty of evidence that he advised his client very much as 


t Paus. vi. 17. 8; Blass warns us to take the statement with caution (op. cit., I, 21). 


2Cf. Suidas, s.v. Hepixdjs: mp&tos ypartov doyov év ditkaornpiw elxev, Tov mpd 
abrod cxedtafévTw. Cf. Blass, op. cit., 1, 35, n. 5. 
3 vill. 4: mept tov Ndyor ebAaBs HY, Gore del pds TO Bhua Badifwy ebxeTo Tots 


n ial an » ial , > t 
Beots unde phua underv éexrecety AkovTos avTov mpods THY MpOKELMEVNY XpElay avapyooToOP. 


4 Xen. Mem. iii. 6; iv. 2. SOtelsoce xiit..9 ft: 
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does an English solicitor: There was no man who could do 
more for a client than Antiphon,? whether his business lay in 
the courts or in the assembly. And in the Clouds the chorus 
promises Strepsiades that on the completion of his legal edu- 
cation many clients will come to consult him on “claims and 
counterclaims.” | 

It is not easy to determine the kind of services which a 
logograph might perform for a client beyond preparing the 
speech for him to recite in court with the evidence properly 
distributed. Where different remedies were available, the log- 
ograph doubtless suggested the best procedure.4 This was 1m- 
portant as an opponent was ever ready to take advantage of 
any false step. “It is the practice,” says Demosthenes, “with 
defendants who have done wrong, in order to defeat the pro- 
ceedings against them, to suggest that some other proceed- 
ings which are not practicable should have been adopted.’’s 
It was de jure the business of a magistrate to reject a case 
which did not lie within his jurisdiction. But the magistrates 
were chary of rejecting a case if a litigant insisted. In the 
matter of citation, interpretation, and application of laws, 
the services of an experienced logograph would be invaluable. 
Especially was this true in cases of unconstitutional legisla- 
tion (ypad} tapavéuwv), or the devolution of estates as seen 
in the speeches of Isaeus. No one could be deceived by the 
naive statement of a litigant that he got the laws he cited 
from the official copies® or that his technical knowledge of 
litigation was the result of study and investigation forced 
upon him by his present predicament.’ The advice of a logo- 


* Demos. xlvi. I: of ypddovres Kal of cuuBovreborres brrép Populwvos mrodXol. 
2 Thue. viii. 68. 

3 Aristoph. Clouds 471. 

A Cia Demosaxxitaas iv onl: 


5 xxi. 27. The abuse of impeachment as a process in trivial matters, which was 
so roundly condemned by Hyperides (iv. 1-4; cf. supra, 1, 296), was in all proba- 
bility due to the influence of logographs upon their clients. 

6 Lysias i. 30. 

7 Demos. liv. 17: avaykn yap po Tadra kal ¢nrety Kai ruvOavecOar ba TodTov (de- 
fendant) yéyover. 
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graph could be useful in instituting cross-actions and counter- 
suits which were so constantly used in litigation. 

There are no definite proofs as to the help given by a logo- 
graph to his client in what may be called the strategy of 
litigation. But Xenophon has recorded in his memoirs of Soc- 
rates how Socrates advised his friend Crito to retain the 
services of one Archedemus, a man of affairs and an excellent 
speaker, to look after his legal business. Archedemus per- 
formed his task so well that others also employed his services. 
Nowadays such a man would be a solicitor or an attorney. 
One may imagine that Crito could very well take care of his 
own forensic speeches and that Archedemus confined his 
activities to securing evidence on which to base countersuits 
and to negotiating with those who were willing to compromise 
or surrender at discretion. But the statement that he was a 
very competent speaker" would seem to indicate that if cases 
came to court he may very well have aided his patron either 
in the preparation of his speech or as ouvfyopos. 

A prosecutor must to the best of his ability anticipate the 
arguments of the defendant. In arbitration cases, where 
practically all the evidence was filed, the logograph had at his 
disposal documents which betrayed the line of defense fairly 
well;? but in other cases very little that was helpful to a liti- 
gant was necessarily disclosed at the anakrisis.s But there 
were other sources of information open to litigants regarding 
the intentions of their opponents. Litigants frequently refer 
to the help they have received from friends,‘ and indeed there 
were not a few services which friends could successfully un- 
dertake. It was not an uncommon practice in Athens for per- 
sons involved in a dispute to talk over the matter with each 
other and with their friends. If the dispute finally came be- 
fore a court, the information gathered in these informal talks 


Xen. Mem. ii. 9. 4: wavu wey ixavov eimety. 
2 Demos. XXVil. 53; XXXIX. 22. 


3 Cf. supra, 1, 283 ff.; Dorjahn (“Anticipation of Arguments in Athenian Courts,” 
TAPA, LVI, 274 ff.) has additional reasons in support of this view. 


4 Demos. liv. I. 
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might often prove very valuable. A client of Hyperides says 
in substance: 

When I learned the extent of my calamities, then I called my friends and 
relatives and we read the copy of the contract. After we had discussed the 


case, it was decided to go to Athenogenes [the defendant in the subsequent 
suit] and talk over the matter with him.t 


The discussion revealed the fact that Athenogenes intended 
to rely on the contract. Consequently, Hyperides had to em- 
phasize in his speech for his client the equity of his side in the 
dispute. Similarly in the Dionysodorus case in the Demos- 
thenic corpus,’ before the suit was filed there were some 
charges and recriminations between the parties which may 
well have been helpful to both sides. For Athenians were 
neither taciturn nor discreet; a wary defendant or his friends 
could pick up useful hints as to the intentions of the prose- 
cutor both from the conversation of the prosecutor and from 
that of his friends in the various haunts where citizens were 
wont to spend much of their leisure time. Hence the fre- 
quent appearance of such statements as “I hear that my 
opponent proposes to say thus and so” or any similar expres- 
sion. But it is not always safe to assume that every time a 
litigant uses such language he has actually discovered any- 
thing about his opponent’s intentions. Anticipation of pos- 
sible arguments of an opponent was commonly taught in the 
schools of rhetoric. The practice gave the speaker the advan- 
tage of getting the ears of the jury first. If the opponent did 
not in fact use the anticipated argument, nothing was lost. 
It might very well be that the refutation was so effective that 
the argument was abandoned. 

A man’s enemies were quite ready to help his opponent in 
litigation by imparting any useful information. For example, 
Demosthenes received considerable information and en- 
couragement from the enemies of Midias.4 And there are 
even cases in which intimate friends of a litigant are said to 


‘iii, 10-12; cf. Dorjahn, op. ci¢., pp. 278 f. 
2 Ivi. II-14, 21-22. 
3 Lysias xxiv. 19-20; Isoc. xviii. 9. 


4xxi, 23; cf. Aeschin. ii. 155; Demos. xix. 332; xx. 105. 
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have divulged to the other side matters which were dam- 
aging. Thus Apollodorus accuses his guondam friend Nicos- 
tratus of betraying him to his opponents in a suit: 
Accordingly, he first conspires against me with my opponents in a law- 
suit, and binds himself by oath to support them; after the proceedings 


had commenced, he discloses to them my case, with which he was ac- 
quainted [rots re Noyous Expeper you eidws].? 


In Epichares v. Theocrines? the plaintiff refers to the desertion 
to the defendant of men who knew the details of his case. It 
is also possible that a logograph might betray his client. It 
was charged by Aeschines that Apollodorus profited by seeing 
in advance of delivery the speech written by Demosthenes for 
the defendant in 4pollodorus v. Phormio: “You,” said Aes- 
chines to Demosthenes, “wrote a speech for the banker 
Phormio and were paid for it; this speech you communicated 
to Apollodorus, who was bringing a capital charge against 
Phormio.’”’3 Plutarcht not only supports the charge of 
Aeschines against Demosthenes but says that Demosthenes 
wrote speeches both for Phormio and for Apollodorus in their 
litigation with each other. But the speech for Apollodorus in 
his suit for false testimony against Stephanus, who was a 
witness for the defendant in 4pollodorus v. Phormio, is not 
now regarded as the work of Demosthenes.’ 

Another source of aid to litigants was the clubs to which 
most citizens of standing belonged. Thucydides, in recount- 
ing the activities of the oligarchs in the revolution in 411 B.c., 
says that Peisander achieved co-operation among “‘the clubs 
which already existed in the state for mutual support in 
politics and litigation.’ Thucydides uses the term fvywyo- 


Demos. lili. 14. 3 Aeschin. ii. 165. 
Vlhid. Wii. 4, 42. 4 Demosthenes xv. 


5 Schaefer, Demosthenes und seine Zeit (ist ed.), III, 2, 184-93. A very con- 
venient and brief discussion of the subject is found in Sandys and Paley, op. ciz., H, 
<XX1X ft. 


6 Thuc. viii. 54. 4; this translation closely follows that of Dale. Jowett’s “for the 
management of trials and elections” or Smith’s “for the control of courts and ofh- 
cials” carry implications which are not to be found in the Greek: ras re Evvwpocias, 
alrep érbyxavov mporepov & TH mode odoae emt Sikars Kal apxats. Grote (History 
of Greece, VIII, 16) described the clubs as “associations, bound together by oath, 
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gia (“sworn associations’), but the older designation is 
éraipela. A member of such an association is ératpos (““com- 
panion’’). “As early as Homer, ératpo is used in certain pas- 
sages of men who are united by a peculiar relationship, dis- 
tinct from ordinary friendship or ordinary companionship in 
arms.’’? The activities of the clubs in anti-democratic move- 
ments, especially in the revolution of the Four Hundred, 
naturally lead us to expect that their activities in litigation 
would be largely unlawful. To some extent this is true, but 
it is quite clear from Calhoun’s investigations that there were 
plenty of legitimate services an organization of a litigant’s 
friends could render. It is to be noted that references to ac- 
tivities of a club in court are in the very nature of litigation 
almost certain to concern only those which are unfair or 
illegal. For example, a client of Isaeus claims that his op- 
ponent has brought an action against him, “trusting to his 
associates and tricky speeches.’ It is evident that the speak- 
er has in view activities that are not commendable. 

One type of service which any member of a club could 
render would be the service referred to above—the collection 
of information regarding the manner in which the opponent 
intended to conduct his case. The club affiliations of a citizen 
increased materially the number of friends who were on the 
lookout for hints that would help a litigant to frame his case 
so as to meet his opponent’s attack. 

As advocates the club members would be particularly 
effective because they for the most part belonged to the bet- 
ter classes, and were accustomed to taking part in public 
business. According to Grote: 


Among these clubs were distributed most of the best citizens, the good 
and honorable men, the elegant men, the well-known, the temperate, the 


among the wealthy citizens, partly for purposes of amusement, but chiefly pledging 
the members to stand by each other in objects of political ambition, in judicial 
trials, in accusation or defense of official men after the period of office had expired, _ 
in carrying points through the public assembly, etc.” 


* Calhoun, op. cit., p. 5. 
2 Tbid., p. 40. 


3 Isaeus, Frag. xxiii. 2 (Thalheim): miorebwv SP ératpeiars kal Noywv wapackevats. 
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honest, and moderate men etc. to employ that complimentary phraseology 
by which wealthy and anti-popular politicians have chosen to designate 
each other, in ancient as well as in modern times.! 


This view of the membership of the clubs is doubtless partial- 
ly justified by the decisive part they played in the revolutions 
of 411 and 404-403 B.c. But Calhoun? has shown that the 
clubs extended beyond the ranks of the oligarchs. Many dis- 
tinguished democratic leaders from Cleisthenes down were 
club members. Socrates is represented as saying that men 
who engaged in public affairs must belong to clubs if they 
wished to be influential. The fact remains, however, that in 
any club which concerned itself with politics and litigation 
there would be a considerable number of men whose services 
as advocates would be useful and desirable. 

Demosthenes, in his speech against Midias, has emphasized 
the disadvantage under which the poor labor in litigation 
with the rich: 

ov péeTEeaTL TaV low ovde TV Guolwr, @ avdpes APnvato., Tpos Tovs TAov- 
cious Tots AoLTrOts Huy, Ov UETETTLV, OU. ... . Kal UaPTUPEs EloLY ETOLUOL TOU- 
TOs Kal ouvnyopo. TavTes Kab’ Hudv evTpeTrets’ Euol 6’ ovde TAANOH WapTupELy 
éOedovTas Opar’ evious.4 
Contributions of money would be welcome to most litigants. 
In spite of the law forbidding advocates to accept fees, advo- 
cates could always be hired either directly or indirectly.s 
Money could always be contributed by relatives, friends, and 
associates. Andocides charges that Callias, wishing to be rid 
of him for business reasons, gave Cephisius one thousand 
drachmas to prosecute him for impiety.° 

The subornation of witnesses would often cost money. 
Though perjurers ran little risk even if their falsehoods were 
detected, the public disgrace and partial atimia that might 
follow discovery would enable them to demand money for 


ORE APD A ste), 3 Plato Apol. 36B-C. 
2 Op. cit., pp. 18 f. Se eehaiek 


5 For indirect remuneration see the relations of Crito and Archedemus in Xen. 
Mem. ii. 9. 4; cf. Demos. li. 16. 


6 i, 121; cf. 132 for references to other funds collected by the enemies of Andocides. 
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their services. Thus the notorious witnesses who testified to 
the death of a woman who was forthwith produced alive and 
well in court must have received compensation for their 
testimony.? 

The poor also suffered if they lost their cases, for litigants 
who were compelled to pay large sums of money in fines or 
damages were often in need of ready money to save them- 
selves from ultimate atimia if they could not pay by the ninth 
prytany. It was the acid test of friendship, second only to 
ransoming a prisoner of war? or contributing to the dower of 
the daughter of an indigent friend, not to fail in such circum- 
Sbanices,s 

There are indications that in the fifth century efforts were 
made to influence jurors in a pending suit. In the Wasps, 
Philocleon rejoices in the personal appeals of litigants for his 
aid as he stands waiting for the court to open: 


Is there any creature on earth more blest, 
more feared and petted from day to day, 
Or that leads a happier, pleasanter life, 
than a Justice of Athens, though old and grey? 
For first when rising from bed in the morn, 
to the criminal court betimes I trudge, 
Great six-foot fellows are there at the rails, 
in anxious haste to salute their Judge. 
And the delicate hand, which has dipped so deep 
in the public purse, he claps into mine, 
And he bows before me, and makes his prayer, 
and softens his voice to a pitiful whine; 
i O pity me, pity me, Sire,” he cries, 
“if you ever indulged your longing for pelf, 
When you managed the mess on a far campaign, 
or served some office of state yourself.’”4 


™Isoc. xviii. 51 ff.; cf. Demos. xxix. 28 for alleged bribery of witnesses. Isaeus 
v. 8 says of members of a club: ra Wevdq &AAAOLs waprupetv. Cf. also references to 
the orators cited by Calhoun, op. cit., p. 81, n. 1; also references in the comic 
fragments: Menander, Frag. 537 (Kock): ri BobdNer; mavta cor yevnoerat,.... 
iro, dixacrat, uaptupes, and Eubulos, Frag. 74 (Kock), and Philemon, Frag. 65 
(Kock). 


2 Antiph. v. 63. 
3 Cf. Demos. lit. 6 ff. 
4 Aristoph. Wasps §50 ff. (trans. Rogers). 
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There are in the sources no examples of this practice of 
personal appeals made by litigants to jurors before the trial 
began, but there is an apposite passage in Pseudo-Xenophon 
showing that suitors from the allied states approached jurors 
when their cases were about to come before court: 


vov 8 nvayKactar Tov Sjuov KoNaKevey Tov ’AOnvatwy eis exaorTos 
TOV CUVULMAXWY YiyvMokwy OTe det pev adikduevovy “AOnvate dixny dodvat 
Kal NaBely ok év GANots Tigly GAN ev TS SHuw, Os EoTe 51) vOwos ’"AOHvyCt 
kal avTiBornoar davayKafetar év Tots SuKacTyplors Kal €lolovTos Tov 
éemiNauBavecbar THs XeELpos.* 


There is in Antiphon? a story of a most irregular procedure 
to prejudice a jury against a prosecutor on the eve of the 
trial. A chorus boy in training had been given some medicine 
for a throat affliction. He died shortly afterward. At first the 
relatives took no action and imputed no blame to the chore- 
gus who was responsible for the care and training of the boys. 
But it so happened that the choregus had impeached some 
officials for peculation. The day before the case was to come 
up for trial in the court of the thesmothetai, Diodotus, the 
brother of the deceased, was “‘induced”’ by the defendants and 
their friends to charge the choregus with homicide. Time was 
pressing, so Diodotus, before laying a charge of homicide, 
went before the jury in the court of the thesmothetai at the 
end of a session and denounced the choregus as a homicide. 
The next day he tried to enter the case with the king archon 
for trial, but the king archon refused to accept the case be- 
cause there was not sufficient time left of his year of office for 
completing the preliminary hearings required by law. Thus 
the plot failed because the choregus could not be excluded 
from court as a polluted person.3 It was hoped, however, that 
the jurors, having heard the story of Diodotus, might be 


t Ath. Pol.i. 18; the Wasps was presented in 422 B.c. and the treatise on the con- 
stitution appeared about 425 B.c. The similarity of phraseology has been noted by 
editors of Aristophanes; cf. Wasps, 553-55: 

. Kamer evOds mpootovTe 
EuBadrec wor THY xXElp’ aradhy, Tv Snuoolwy Kkexdopviar’ 
ixerebovaiy 0 broKxbrrovtes, THY Pwviy oiKTpoXoOvYTEs. 


av (eel Ono Le 3 Cf. infra, pp. 199 f. 
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strongly prejudiced against the choregus, who escaped a 
charge of homicide on a technicality. That this was not the 
actual result is shown by the conviction of the officials.? It 
would seem that Diodotus made his announcement in an 1n- 
terval between cases or at the end of the court session before 
the jurors dispersed. In this way interested persons ap- 
parently could announce the cases to be tried at the next 
session of the court.? 

In the fifth century, when the personnel of a court was 
fixed for a year, such appeals to Jurymen were easy; but in the 
elaborate system of jury selection in the fourth century, 
appeals either to individuals or to panels would be difficult if 
not impossible. Other means were devised to influence pub- 
lic opinion. When Demosthenes was engaged in litigation 
with the redoubtable Midias, a charge of desertion of military 
post was brought against Demosthenes by Euctemon. De- 
mosthenes claims that the reason for the suit was that all 
might see the official notice: “Euctemon of Lusia has in- 
dicted Demosthenes of Paeonia for desertion of post.’’4 At 
any rate, the case was never brought to trial. Military of- 
fenses were well calculated to arouse hostile public sentiment 
in which any jury would share. But it was dangerous to bring 
a groundless or ill-founded criminal charge. In the present 
case, Euctemon, the prosecutor, was disfranchised for failure 
to go on with the case. Cases like this are to be distinguished 
from prosecutions undertaken with the purpose of eliminating 
an opponent by means of an adverse verdict.5 

Another means of arousing public sentiment against a man 
was by means of zpo8od} (presentment in the ecclesia). In 
the case of crimes which affected the public interest a pro- 
spective prosecutor might bring the matter before the ecclesia 


™ Antiph. vi. 28. 


2 Cf. Aristoph. Wasps 242 ff., 687 ff.; supra, I, 249. Socrates is represented as 
talking informally to the jurors on the conclusion of his case (Plato 4po/l. 38C). 


SC tesu pra, ts BO yite 
AXXO? 


5 Calhoun (op. cit., pp. 48 ff.) has a full discussion of all such countersuits. 
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in the manner provided by law.t Both prosecutor and de- 
fendant as well as their supporters spoke. The vote was by a 
show of hands and had no legal effect. It was like a modern 
resolution of Congress, a mere expression of opinion. But if 
the vote was against the prosecutor, it was useless to pursue 
the matter further. He would almost certainly fail to win a 
verdict in court, and he might even incur a fine for failure to 
obtain a fifth part of the votes. On the other hand, a favor- 
able action by the ecclesia did not oblige him to take any 
further action. But if he decided to go on with the case, he 
had made a public demonstration of the strength of his 
charge and had public sentiment with him. The jurors, 
drawn from the membership of the ecclesia, could not fail to 
be affected by the result of the prodo/é, and the prosecutor 
might well hope for a favorable verdict in court. It so hap- 
pens that Demosthenes, though successful with his prodolé 
against Midias, did not prosecute him before a heliastic court. 
Political considerations and a sum of money dissuaded him. 
However, he prepared a speech for delivery and published it. 
It is to this speech that we owe our chief knowledge of prodolé. 

No judicial system can function properly without adequate 
provision for the prosecution of public offenders. Athenians 
were quite aware of the importance of criminal prosecutors. 
Lycurgus, himself perhaps the most conscientious and severe 
prosecutor in Athenian legal history, says: 

The three most important provisions for guarding and preserving 
democracy and the welfare of the state are the established laws, the legal 
processes, and the verdicts of the courts. For it is the function of the law 
to proclaim what ought not to be done, of the accuser to denounce those 
who are liable to the penalties prescribed by law, and of the judge to punish 
those who are thus brought to justice. Consequently neither the law nor 
the verdict of the judge is of any avail without someone to bring offenders 

to justice.’ 
Solon provided for freedom of prosecution to insure the en- 
forcement of his own laws in the interest of the masses. Any- 


t Lipsius (op. cit., pp. 211 ff.) has a full and satisfactory discussion of all phases of 
mpoBodh as a process. He makes no comment on its use in the strategy of litigation. 


eign. 


26 THE ADMINISTRATION OF JUSTICE 


one who wished (6 fovAduevos) might intervene and prose- 
cute a wrongdoer whether he had himself suffered from the 
wrongdoing or not. It is commonly said that in Athens there 
were no public prosecutors, only volunteers. In theory this 
is true, for in the normal administration of criminal justice 
Athens relied wholly upon volunteer accusers. But where the 
public interest was particularly involved, chosen advocates 
were employed. Solon himself had been chosen to represent 
the state in an arbitration with Megara regarding the owner- 
ship of Salamis. 

The best-known case in which public advocates were em- 
ployed in the fifth century was the trial of Cimon. In 463 

c., Cimon was charged with accepting bribes from King 
Alexander of Macedon. The accusation was made at his au- 
dit, according to Aristotle? and Pericles xarnydpynoe ras 
evOivas Kiuwvos orparnyotvtos véos wv. Plutarch? says that 
the matter came up before a court (pos rods dtxacras). But 
Plutarch’s statements indicate that it was first broached in 
the assembly by his “‘enemies who formed a coalition against 
him” (rv éxOpav ovoravtwv én’ airov). In his life of Pericles,‘ 
Plutarch says that Pericles was chosen by the people as one 
of Cimon’s accusers: jv yey yap eis rv Katnydpwv 6 Tlepuxdfs 
id TOU Shuov TpoBeBAnpevos. Elpinice, sister of Cimon, is said 
to have approached Pericles as the most aggressive (cgodp6- 
ratos) prosecutor of her brother with a plea on his behalf. 
Dismissing her with a smile and a jest, Pericles “at the trial 
was very gentle with Cimon and performed his task in a 
perfunctory manner.”> According to the account of Plutarch, 
the charge against Cimon came up in the assembly by way of 
an eigayyedia Where Pericles pressed the matter vigorously. 
The case was referred to a court with elected prosecutors. In 
the interval between the proceedings in the assembly and 
those in the court Elpinice interceded with Pericles, the most 


™ Plut. Solon x. It was on this occasion that Solon is said to have quoted two lines 
interpolated into the Catalogue of Ships to support the Athenian claims. 


a Atha OL XXVAlwele 3 Cimon Xiv. 3. axa 


5 Plut. Cimon xiv: why ev ye TH dixn mpadtarov yeveobar TS Kiuwrr xai rpds Thy 
Katnyoplay azak dvacrTHvat movov, Waomrep Apoorobevor. 
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dangerous of the prosecutors. Technically Aristotle is in er- 
ror in calling the case e#@uva. The audits of generals were 
different from those of other officials. Their official acts could 
be dealt with not only in the regular audit but also by 
eloayyeNia OF émtxetporovia.t It need occasion no surprise 
that Aristotle in a mere reference to the trial should use 
e¥Ouva in a broad sense in referring to a trial involving the 
official conduct of a general. Isocrates is guilty of the same 
confusion regarding the eicayyedia of Timotheus which he 
calls ev@uva.? 

Another well-known criminal case in which public prose- 
cutors participated is that of Antiphon and Archeptolemus, 
who were tried for treason (ipodogia) in 411 B.c. The matter 
came before the boulé by way of information from the gen- 
erals. The decree of the senate providing for the trial is 
quoted from Caecilius by Pseudo-Plutarch.3 This was really 
an eioayyedia which the boulé disposed of without reference 
to the ecclesia. The generals were instructed to arrest and 
produce the alleged traitors in court for trial and to prosecute 
them with the aid of any ten members of the boulé they chose 
(o'orwas av box} Tots oTparnyots mpocedouevors péxpt OéKa). 
The selection was authorized by the decree of the boulé but 
the method of selection was left to the generals. As usual, 
volunteers were invited to share in the prosecution (karnyo- 
petv [dé] rovs hpnuevous cuvnydopous Kal To’s oTpaTnyovs Kal &Xos 
ay tis BobAnTat). 

The frequent mention of public advocates in the literature 
and their evident unpopularity point to their widespread use. 
In some cases the kind of trial in which they were employed 
can with reasonable certainty be recognized. It has been in- 
ferred from a passage in Aristophanes’ Wasps that advocates 
were employed in ypad7 xatadicews Tov Sqyov.4 Bdelycleon 1 1S 
arguing with the chorus, who wish him to permit his father 


Cf, Wilamowitz, Aristoteles und Athen, Il, 243 ff.; Lipsius, op. cit., pp. 294 ff. 
2 Isoc. xv. 129; cf. Wilamowitz, op. cit., I, 251. 
3 Vita Antiphontis xxii. 


4 482-83; Gilbert, Beitrage zur innern Geschichte Athens, p. 88; cf. Starkie, ad loc. 
and Excursus VII. 
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to join them and proceed to the court where they are to sit. 
He proposes a conference which they scornfully reject, calling 
him an enemy of democracy (uoddnuos), a lover of tyranny 
(uovapxlas épacrhs), a pro-Spartan, and a sympathizer with 
Brasidas.t They warn him that soon he will be brought to 
trial on these charges and be denounced as a conspirator 
(Evvwudrns) by an advocate (cuviyopos). Aristophanes chooses 
here to represent the advocate as being the real prosecutor, 
as indeed was frequently the case. 

There is also in Aristophanes? a reference to a trial of 
Laches which is the first on the docket in the court in which 
Philocleon and his fellow-dicasts in the chorus were to sit 
that day. Cleon was to be the prosecutor and the son of 
Chaereus the advocate who notified the dicasts to be on hand 
betimes.4 There is no immediate indication of the nature of 
the case. The words “‘everybody says he has a hive of mon- 
ey’ point to embezzlement of public moneys. Wilamowitz° 
regards the Trial of the Dog? as a burlesque of the trial of 
Laches scheduled for the day. It is a clever conceit to con- 
trive that the first case tried in the domestic court by the 
fireside should reflect more or less accurately the recent 
eiOvva of the general Laches. The defendant is a dog named 
Labes of Aexone. The name Labes thinly veils the name of 
Laches, who was also an Aexonean. At the same time the 
name involves a pun on \apBavw which is quite appropriate in 
a trial for peculation. The audience is left in no doubt as to 
the identity of the prosecutor, an unnamed dog, Ktwy from 
Cydathene, Cleon’s own deme.’ That the trial had to do with 
an audit seems clear from the words éya 8’ éBovAdunv dv ovdé 
Ypdmpata, iva pi) Kakoupyav évéypad Hyiv rov doyor, “I wish 
that he had never learned to write that he might not have 


*Wasps 474-76. 2 1bid. 240 ff. 

3 Dracontides was also to be tried (did. 157). 

4 Tbid. 686 ff.; cf. 242-43. OOD nc aliwiaa. 
5 [bid. 241. 7 Wasps 890 ff. 


8 Cf. Starkie, note on ibid. 895; in the Knights 1023 Cleon calls himself xbwv 
(public watchdog). 
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sent in falsified accounts to our hurt.’’? Cleon, the prosecutor 
in the guise of a dog, merely opens the case. The real prose- 
cutor is Xanthias the advocate.? ) 
In the Acharnians there is a bitter and moving complaint 

of the older men who are haled into court and convicted by 
youthful advocates skilled in the artifices of the new rhetoric: 

ot yepovTes of madatol weudouecba TH TOdeEL. 

ov yap aklws Exelvwy Gv évavwaxnoapev 

ynpoBockobuer® bh buav, adda dea Tacxope?, 

oitives yepovtas avdpas EuBadovtes és ypadas 

vo veaviokwy EaTE KaTayeAGCOar PnTOpwY 


o 6€ veavias éEavT@ orovddcas Evynyopety 
és TAXOS Tale. EVVaTTWY OTpOYYUAOLS Tots PHuact’ 
KaT dvedkloas épwrd, cxavdarnOp’ toras érGv, 
avopa TiOwvoy crapattwy Kal TapaTTwY Kal KUKoV.3 
The affected style of the youthful advocates is freely criti- 
cized by Aristophanes.‘ In the Kuights, when old man De- 
mus repents of his former mistakes (duaprias), the sausage- 
seller reassures him as follows: 
You’re not to blame; pray don’t imagine that. 
’Twas they who tricked you so. But answer this; 
If any scurvy advocate should say, 
“Now please remember, justices, ye’ll have 
No barley, if the prisoner gets off free,” 
How would you treat that scurvy advocate? 


Demus: I’d tie Hyperbolus about his neck, 
And hurl him down into the Deadman’s Pit.5 


Philemon the Younger says bitterly that physicians and 
advocates alone can slay with impunity: pdvw Siatp@ rodro 
Kal ouvnyopw tkeort, aroxreiver wey arobvnjoKkew dé wy. 

t Wasps 960-61; the error of the scholiast in interpreting these lines has long 


misled commentators; &s ypamrdév dedwxdros A6yor Tod &roNoyoupevov Kurds; cf. Wila- 
mowitz, op. cit., Il, 244-45, and Starkie’s elaborate note on the passage. 


2Wasps 903 ff. 
3 Aristoph. Acharnians 676-80, 685-88. 


4 Frag. 198 (Kock); for words ending in -cxos which were affected by students of 
the new rhetoric cf. Knights 1375 ff.; Wasps 1209; Clouds 747, 1172-73; Peppler, 
AFP, XXXI, 428-44. 


5 1356-63 (trans. Rogers). 6 Frag. 3 (Kock). 
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In modern communities the embezzlement and misappro- 
priation of public funds by officials do not normally attract 
more public attention than do murders, kidnappings, di- 
vorces, and dishonest financial operations by which the in- 
vesting public is robbed. In Athens, however, the financial 
dishonesty of officials was the type of crime that attracted by 
far the most attention. In the Wasps,t Philocleon expatiates 
upon the joy of listening to the piteous and tearful pleas of 
the defendant’s children to the dicasts to pass their father’s 
accounts (ris evOivns admoNdoar). In an earlier passage Philo- 
cleon tells what delight he takes in his importance when 
prominent persons (ueyadou kal rerparnxes) try to win his 
sympathy as he waits for the opening of the court.” In still 
another passage Philocleon imagines that some wsretOuvos 
has bribed the cock that woke him for his daily duty in court: 

The cock which crew from eventide, he said, 


Was tampered with, he knew, to call him late, 
Bribed by officials whose accounts were due. 


In view of the importance of prosecution of dishonest 
officials one might well expect that steps would be taken to 
safeguard the public interest by appointing public advocates 
in trials of this kind. It has been suggested that the old men 
in the Acharnians4 who were haled into court and fined by a 
youthful advocate were prosecuted for financial dishones- 
ty.5 These “treasury prosecutions” originated with officials 
chosen by lot. Thus there was no continuity of authority in 
the same hands. Consequently the real work of the treasurers 
was handled by subordinate officials, viz., secretaries and 
undersecretaries.° In one instance two men engaged in the 


t Aristoph. Wasps 570 ff. 


2 [bid. 554-57; cf. supra, pp. 22, 23,n.1, where the passage has been quoted for 
another purpose. 


3 Ibid. 100-102; for other references to bretOuvor see Knights 258-60, 823-27; 
Peace 1185-88; Acharnians 983. 


4 Aristoph. Acharnians 676 ff. 
5 Miller-Stribing, Aristophanes und die historische Kritik, p. 323. 


6 To these Miuller-Stribing adds sycophants such as Ctesias in Acharnians 839. 
Just why sycophants should be classed with secretaries he does not make clear. 
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prosecution are mentioned, Cephisodemust and Euathlus. 
Cephisodemus is denominated “advocate.” Euathlus is not 
so denominated in the present passage but elsewhere he ap- 
pears as an advocate: 


EOTL TLS TOVNPOS uty TOEOTHS GUYNYOpos 
womep Evaf\os .... map’ vuty Tots véots.? 


With the case of Thucydides in the 4charnians,3 Miuller- 
Strubing associates a passage in the Wasps‘ in which Bdely- 
cleon maintains that the dicasts are really the dupes of the 
prosecutors. While they think they are themselves deciding 
the case, the prosecutors, bribed by the defendant, contrive 
to get him off. No matter if the “‘advocate” comes late for 
court he gets his fee just the same. 

And if one of the defendants give him a bribe he shares it with someone 
in office associated with him in the case [kal kowwwvdv Tay apxovTwy ETEPH 
Twit Tav web’ éavTod] and the two of them concert the matter and make a 
show of zeal, while like a couple of sawyers they play into each other’s 
hands [EvvOevre TO mpayua Ov’ dvTE EoTOVddKaTOV, Ka0’ Ws Tploves 6 meV 
é\xet, 6 6 avrevédwxe]. But you gape at the paymaster and don’t see 
what is going on. 


According to Miiller-Stribing, the official associated with the 
advocate is a secretary or undersecretary who is the technical 
prosecutor in the case. Starkie says: “The scribes formed a 
separate class at Athens. They had enormous power, since, 
being permanent officials, they had a thorough knowledge of 
the working of the constitution, and the various lot-ap- 
pointed Boards had to depend on them for information.’”’s 
Starkie is wrong in thinking that there was a class of profes- 
sional secretaries who passed from board to board. Ferguson 
says: 

There was no possibility of there existing at Athens such a thing as a 
professional class of secretaries; for no individual could hold the office more 


t Aristoph. Acharnians 705: TQde TS Kyndroodjuw 7H AdAW Evvnyopy. 
2 Aristoph. Frag. 411 (Kock). 
3703 ff. 4 686 ff. 


5 Op. cit., Excursus VII; Starkie is following Miiller-Striibing, op. cit., and 
Caillemer in Daremberg-Saglio, s.v. “Grammateis.” 
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than twice in a period of twenty years, and, as a matter of fact, in the whole 
period of Athenian history, there is not a single instance of the same person 
holding the office a second time." 


This statement of Ferguson definitely rules out the secre- 
taries as civil servants with a more or less permanent tenure 
of office. But without officials with more familiarity with 
finance and government than could be acquired by boards 
and secretaries selected by lot for one term only, it is difficult 
to see how so-called treasury prosecutions could be effectively 
handled. These actions had to be based upon the records of 
boards and treasurers. Naturally some official had to furnish 
the information and take the initiative. It is to such an off- 
cial that Aristophanes refers in the Wasps.? The loose use of 
the word dpxévrwy need occasion no concern, as Miuller- 
Strubing points out. It may be suggested here that the req- 
uisite professional knowledge and continuity in office may 
be found in the undersecretaries who could advise their 
superiors in technical matters connected with their office.‘ 
It may very well be that for this reason the broypappareis 
were very unpopular, as Starkie remarks. 4 réds Aud vro- 
Ypapmaréwy avenertwOn, kal Bwpodrdoxwv SnuoTiOnkwr, EEaTAaTWVTOW 
tov dqyov det. Both Lysias and Demosthenes mention the 
office with scorn. 

And yet from a slave he has become a citizen, and has exchanged beggary 
for wealth and the position of underclerk for that of lawgiver! And here 
one might even make it an accusation against you that, whereas your an- 
cestors chose as lawgivers Solon, Themistocles, and Pericles, in the belief 
that the laws would accord with the character of their makers, you have 
chosen Teisamenus, son of Mechanion, and Nicomachus, and other persons 
who were underclerks [broypauparéas]; and although you feel that the 
magistracy is depraved by people of this sort, it is just these men who have 
your confidence. Most extraordinary of all, though it is not permissible 
for the same man to act twice as underclerk to the same magistracy 
[Uroypauparevoar pev ovK EEeaTe dls TOV ablTov TH ApxT TH avTH], you author- 


t Athenian Secretaries, “Cornell Studies in Classical Philology,” VII, 36. 
Ah ae oi 3 OD. Cil., P..339> 

4 Cf. Vinogradoff, Outlines of Historical Furisprudence, Il, 82 ff. 

5 Aristoph. Frogs 1083 ff. 
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ize the same persons to have control over the most important affairs for a 


long period.? 


It is true that there was a restriction upon the employment 
of the same man as troypapparebs twice by the same board, 
but this did not prevent their passing from board to board 
and in this way becoming professional. This dislike and jeal- 
ousy of the troypapparel’s is due no doubt to the fact that 
while they may not have appeared officially, it was well 
known that they furnished the ammunition for the prosecu- 
tion. 

The simile of the sawyers? has caused the commentators 
some difficulty. Two men at either end of a crosscut or rip- 
saw achieve their purpose by giving and taking the saw in 
turn and so their task is accomplished. There is no need to 
suppose that the sawyers represent the prosecution and the 
defense.? All that is meant is that the prosecutor and his ad- 
vocate, bribed by the defense, co-operate to secure an ac- 
quittal instead of a condemnation.‘ Bribery both of officials 
and of prosecutors is mentioned in the fourth century also.‘ 

The relation of the paid advocate to undersecretaries and 
other minor officials is a matter of interest. It is obvious that 
in many cases the success of a prosecution could not be left 
to the doubtful forensic ability of an underofficial, or to the 
chance appearance of volunteer prosecutors. A simple solu- 
tion was to secure the services of a paid advocate. Pericles 
was appointed by the ecclesia as one of the prosecutors of 
Cimon. This is what is to be expected in cases of high crimes 
and misdemeanors which involve the public interest. And in 
the Acharnians, where is pictured the fate of the old man 


1 Lysias xxx. 27-28; cf. Demos. xix. 200, 237, 249; Antiph. vi. 49. 
2 Aristoph. Wasps 693-94. 
3 Miller-Striibing, of. cit., p. 337. 


4 Tn the prosecution of Cimon, Pericles was an elected public advocate and played 
into the hands of the defense by handling the case in a perfunctory manner. Here 
there is no question of bribery by the defense; Pericles was influenced by the pleas of 
Elpinice, the sister of Cimon (Plut. Pericles x. 5; cf. supra, pp. 26 f). 


5 Cf. Lysias xx. 10; Aeschin. 1. 107: NoytorHs yap yeropuevos wreloTa péy THY TOALY 
Brave 6Gpa NauBarwv mapa Tov ob dtxaiws apfavrwv. 
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baited and harried in court by a youthful advocate skilled in 
rhetoric, the remedy proposed is that the ecclesia shall take 
action: 

Yndbicacbe xwpls eivar Tas ypadas, dTws av 7H 

T@ VEpovTe wev YEpwv Kal vwoos 6 EvvNyopos, 

Tots veowoe 6 evpUTpwKTOS Kal NaNos XW KYewviov.? 


Just what did the proposed action contemplate? It might 
mean a plea that on each occasion when an advocate was to 
be appointed care should be taken to see that “the youngster 
sue the youngster and the old man sue the old.”? But since 
this is comedy it may be a suggested bit of legislation govern- 
ing the choice of advocates elsewhere than in the ecclesia. It 
will be recalled that in the trial of Antiphon the boulé au- 
thorized the generals to choose any ten members of the boulé 
as advocates. In the passage in the 4charnians’ the young 
man is said to have secured his appointment by intrigue 
(orovdacas). This may very well refer to an appointment by 
the ecclesia, determined by politicians or engineered by the 
clubs which were interested in politics and litigation.’ It is 
not impossible that boards might appoint their own advo- 
cates for treasury prosecutions. Some color is given to this 
conjecture by the fourth-century practice of appointing by 
lot ten advocates to assist the /ogistai in auditing the accounts 
of retiring officials. It may be that in the thoroughly democ- 
ratized constitution of the fourth century some of the ap- 
pointed advocates of the fifth century are now chosen by lot. 

There are two kinds of accounting. The cripple in Lysias* 
reminds the council that he is not before them accounting for 
public moneys (Aoyor dbtdwp) officially expended, nor under- 
going an inquiry (ei#ivas tréxw) into other official acts while 
in office. The first kind of accounting (Aéyov diddvar) was 
required only of those officials who expended public funds.® 


tAristoph. Acharnians 714-16. 2 Ibid. 718. 3 685. 


4 Thue. vili. $4; cf. supra, pp. 19 ff. In the Wasps 687 ff., Chaereus, a henchman 
of Cleon, is the advocate who notifies the dicasts to be on hand next day betimes. 


5 xxiv. 26. 


6 Officials who did not handle public funds were required to file a statement to 
that effect; cf. Aeschin. ii. 22: "AAN ore tis GvOpwiros ds or’ EtAnhev odbdey Tv 
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The officers in charge of the financial audit and all charges 
connected with it were the ten /ogistai and ten synegoroi 
chosen by lot. It is the functions of the synegoroi that are of 
immediate concern. On receiving the accounts these two 
groups of officers checked them with the appropriate official 
records. This investigation which the brebOvvor. attended was 
in the nature of an anakrisis. In fact, an ancient source says: 

"Aptotorédns €v TH "AOnvalwy modiTeia oUTwW Eyer’ AoYroTas Ge 
aipotyrar déxka Tap’ ols duadoyifovrar macar al apxal Ta TE ANUmaTa Kal 
Tas yeyevnuevas damavas Kal &dous b€Ka GuUVHyOpous, olTLVEs TUVAVaKpl- 


vovot TovToLs’ Kal ot Tas evObvas dLddvTES Tapa ToOUTOLs avaKpivoyTaL 
TparTov, eita epievTar eis TO dtkagTHpLov Eis Eva Kal TeVTaKocious.! 


Besides the financial accounts these officers investigated 
all indictments of offenses which were punishable by a fine, 
such as embezzlement (kdwrfs), accepting bribes (Swpwv), and 
maladministration (décxiov). Whether the /ogistai, advised 
by the synegoroi, found any shortcomings in the audit or not, 
they had to bring the tretOuvos into a court of 501 dicasts 
presided over by themselves for a final discharge or a trial 
as the case might be. In a trial the syegoroi acted as official 
prosecutors.? If the court confirmed the discharge it was 
sealed with the state seal. In the trial volunteer accusers 
were invited to participate.‘ 

It is strange to find in the Athenian system provision made 
for allotted public prosecutors even in one class of cases. The 
lot was surely a poor way to select a competent lawyer. But 


Snuodiwy ob’ avnwKke, mpooHdAOe 5é mpds Te TaV Kowa... . abros broBadre Kal 6- 
ddoKer 6 vouos & xp} ypddew’ Kedever yap alto TodTO eyypadeuy, bri ob7’ EXaBov obdéev 
TOV THs TOAEWS OUT’ avNrwWoa. 

tex. Cant., p. 20, $.v. Noyoral kal ovyyyopo. This note cannot have been 
drawn entirely from the corresponding treatment of Noyiorai in Arist. Ath. Pol. 
liv. 2. Lipsius (op. cit., p. 104, n. 201) observes: “Der letztere Zusatz stammt aus 
anderer Quelle, verdient aber darum nicht minder Glauben.” 

2 Lipsius, op. cit., p. 104; Wilamowitz, op. cit., II, 232; Gilbert, Const. Antiqu., 
pa227. 

3 Demos. xviii. 250; cf. Bonner, “The Use and Effect of Attic Seals,” CP, III, 
401-2. 


4 Aeschin. iii. 23. 


36 THE ADMINISTRATION OF JUSTICE 


the situation in regard to the audit was unusual. Only a care- 
ful scrutiny of accounts could disclose irregularities. If ir- 
regularities were discovered, how was the official to be 
punished? Obviously the power of determining the matter 
could not be left to the /ogistai or any other board. It must 
come before a court. It was the rule that magistrates and 
boards presided in trials that concerned matters which fell 
within their own jurisdiction. Consequently they could -not 
both preside and prosecute. No citizen could be expected to 
prosecute such cases without a knowledge of the details of 
the examination made by the /ogistai unless they were pub- 
lished. To this there are obvious objections. The difficulty 
was met by associating with the /ogistai a similar group called 
synegoroi to assist and advise the /ogistai in reaching a deci- 
sion. In case of a public trial the syzegoroi were in an excel- 
lent position to prosecute the alleged offender. In fact, no one 
else could deal effectively with the case. There was little risk 
in intrusting a prosecution to an inexperienced citizen. He 
need only introduce the case and trust to volunteer assistants 
to push the case effectively. Moreover, it must not be for- 
gotten that citizens had the right to present themselves for 
allotment to office,t and that men suitable for the task of 
handling cases in court might very well have sought the 
office of ouviyopos. In any event we may be sure that no 
serious practical difficulties developed, for the system worked 
for many years. 

In the fourth-century literature there is no mention of 
elected public advocates in the types of cases in which they 
served in the fifth century.? This situation is probably to be 
explained partly by the existence of allotted advocates for 
the prosecution of dishonest officials and partly by the gen- 
eral dislike of paid public advocates reflected in the comedies. 
The new democracy refused to employ special counsel as 
undemocratic. There were exceptions, however. Hyperides 
twice represented Athenian interests abroad. In a dispute be- 


t Tsoc. xv. 150; Lysias vi. 43 XXX1. 33. 


2 Lipsius, op. cit., p. 206, n. 97. 
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tween Delos and Athens regarding the management of the 
temple of Apollo in Delos, Hyperides was chosen by the 
Areopagus to present the Athenian case before the Amphic- 
tyonic Council.t He was also chosen by the city to defend an 
Athenian athlete who was charged with a foul at the Olympic 
games.” In the Harpalus affair he appears with nine other 
public advocates. When Harpalus, the absconding treasurer 
of Alexander, escaped from Athens it was said that prominent 
Athenians had received substantial bribes from him. A com- 
mission of Areopagites was appointed to investigate the mat- 
ter. The report of the commission (drégacis) charged nine 
public men with receiving bribes. The name of Demosthenes 
headed the list. Prosecutions were launched by action of the 
ecclesia and ten advocates were appointed to prosecute. 
Demosthenes was convicted. The speech of one of the public 
advocates, Hyperides, against Demosthenes 1s extant, as also 
are speeches of Dinarchus against Demosthenes, Philocles, 
and Aristogiton.3 

In the matter of repealing or revising laws the court of 
revision consisted of five hundred citizens drawn from the 
dicasts under the presidency of the thesmothetai. Any citizen 
could appear for or against the proposed legislation but the 
ecclesia always selected five advocates to defend the old laws.‘ 
Men whose names were stricken from the citizen rolls of the 
demes for any reason had a right of appeal to the ecclesia. In 
these cases the deme was represented by the demarch and 
five chosen prosecutors.’ A tribe might also choose advocates 
in the tribe assembly to support one of its members. Thus 


* Hyper. Frag. xix (Kenyon); Demos. xviii. 134; cf. supra, I, 364. 

ACY VOR Re 

3 For the procedure in such cases see supra, I, 364. For the accounts of the 
Harpalus affair cf. Plut. Moralia 846B-C; 848F; CAH, VI, 450 ff. 


4 Cf. Plato Crito 50B; the law cited in Demos. xxiv. 23 provides for the selection 
of five advocates, but in Demos. xx. 146 only four advocates are named. Kahrstedt, 
in Pauly-Wissowa, 5.v. Dévdcxos, suggests that Leptines himself was the fifth. 


5 Arist. Ath. Pol. xlii. In other litigation also in which the deme interests were in- 
volved advocates acted; cf. Gilbert, op. cit., p. 207; Chapot, in Daremberg-Saglio, 
s.v. “Syndicus.” 
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the tribe sent advocates to assist Andocides when tried for 
impiety in 399 B.C. 

These instances show that the state, as represented by the 
boulé or the ecclesia or possibly Renae boards, employed 
counsel in important cases as did also the deme, and the 
tribal, assemblies. But in spite of the law forbidding the 
same man to serve on more than one case,? Hyperides is 
known to have served on three occasions. It is significant 
that even where special prosecutors were employed the right 
of volunteers to appear was always acknowledged. 

The practice of using ae SN advocates in public cases is 
reflected in private practice. A volunteer prosecutor was 
often aided by others. The chief prosecutor laid the indict- 
ment but all spoke. Thus Meletus indicted Socrates, but 
Anytus and Lycon also delivered speeches. Similarly, Ando- 
cides was accused by Cephisius, assisted by four others 
among whom was Meletus. Andocides was supported by 
Cephalus and Anytus. The latter may be the same Anytus 
who helped to prosecute Socrates.4 Both of these cases were 
thedimkygg upc: 


1 Quite a different type of obvéixoc were those elected by vote for a number of 
years after the restoration of democracy in 403 B.c. to handle cases arising out of 
claims to confiscated property or other property cases where the state was the 
interested party. A good example of the kind of suit in which these ctvécxor acted 
is Lysias xvii; cf. xviii. 26; xix. 32. Lipsius (op. cif., p. 115) properly classifies them as 
ausserordentliche Behérden. 


a Demosyxx1l 52. 
3 Plato Euthyphro 2B. 
4 Judeich, in Pauly-Wissowa, s.v. “Anytos”” 3. 


CHAPTER III 
SYCOPHANTS 


Solon permitted any qualified citizen to prosecute wrong- 
doers to enable the members of the lower classes to protect 
themselves in their newly granted rights and privileges.t He 
intended by this momentous measure “‘to accustom citizens 
like members of the same body to be sensible of and to resent 
one another’s injuries.” Solon believed that the best-gov- 
erned state? was that in which those who had suffered no 
wrong were as diligent in prosecuting and punishing the 
wrongdoers as those who had suffered wrong. In a large 
measure Solon’s hopes were justified. Athens developed high 
ideals of citizenship. There was apparently no lack of prose- 
cutors, for several were often associated in the same case. 
Socrates, for example, and Andocides were both prosecuted 
for impiety in 399 B.c., and in each case there were three pros- 
ecutors. Public opinion approved of those who served the city 
zealously and criticized those who failed to take their share 
of public responsibility. ““We alone,” says Pericles, “regard 
the man who takes no part in public affairs not as one who 
minds his own business, but as good for nothing.’ Demos- 
thenes makes a strong point of the persistent failure of two 
politicians to do their duty as prosecutors of men who had 
wronged the city: 

How comes it then, Timocrates and Androtion, when it is more than 
thirty years since one of you commenced his political career, and in that 
period many generals have wronged the republic, and many orators too, 
who have been tried before your countrymen, and some of whom have 
suffered death for their crimes, while others withdrew into exile, which was 
an act of self-condemnation—how comes it that neither of you ever ap- 


HArist, Ai). Pol. 1x. 
2 Hris olxetra KadANOTA Tov TOAEwr (Plut. Solon xviii. Ss 
sa Nucla dOule 
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peared as the accuser of any of them, or ever was seen to express indig- 
nation at the wrongs of the state? 


Certain types of wrongdoing affected the public only in the 
person of an individual. Common examples are slander, rob- 
bery, assault, and battery. In these and other such cases the 
agerieved parties could usually be counted upon to bring the 
offender to justice. This would particularly be the case after 
the development of rhetoric, when injured persons could use 
the services of professional speech-writers to assist them in 
the prosecution. 

Prosecutors are sometimes at pains to stress their patriot- 
ism and public service. “‘I consider it the duty of a good 
citizen to undergo dangers for the democracy and not to keep 
quiet about public matters for fear of incurring personal 
enmity,’ says Andocides.? Aeschines observes: 

When I saw that the city was being seriously injured by the defendant, 
Timarchus, who, though disqualified by law, was speaking in your assem- 
blies, and when I myself was made a victim of his blackmailing attack 
.... 1 decided that it would be a most shameful thing if I failed to come 


to the defence of the whole city and its laws, and to your defence and 
my own. 


It will be observed that the speaker admits his own personal 
interest in having the defendant punished because he had 
personally suffered at his hands. But the best-recorded ex- 
pression of a citizen’s duty to prosecute wrongdoers is found 
in Lycurgus, that uncompromising enemy of all public wrong- 
doers. “In aid of my native land and the temples and the 
laws I have brought this case [dmodédwxa tov aydval as I 
should, justly and honestly.”4 The significance of the prefix 
amo in the phrase drodé5wxa tov ayava marks his action as a 
debt or a duty which he owed the city, as Lofberg points out.5 

More substantial encouragement was offered volunteers by 
granting them a liberal share of fines, confiscations, and 
moneys recovered for the treasury by prosecutors in certain 


1 Demos. xxiv. 173 (trans. Kennedy). 
aAVen1. INF reap 41. 149. 


5 Sycophancy in Athens, p. 2. 
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types of action, namely, “denunciation” (ddats), “inventory” 
(aroypagy), and prosecutions for usurpation of citizen rights 
(ypapal ~evias). Pacis was used against those who con- 
travened laws and regulations regarding commerce, customs, 
and mining, and against guardians who mismanaged the 
property of their wards. Anyone who cut down more than 
the number of olive trees permitted by law could also be pros- 
ecuted by dacs. The successful prosecutor received one-half 
of the value of the property confiscated or of the fine levied. 
No forensic speech deals with a case of dots? 

The most common use of déroypadéy was to recover state 
property that was unlawfully in the possession of individuals, 
e.g., the relatives of a man whose property was confiscated, 
or a state debtor. The successful prosecutor received three- 
fourths of the property recovered.? 

Athenians were extremely jealous of the rights of citizen- 
ship. The notorious case of Theomnestus v. Neaera is a ypadi 
fevias. The laws protecting Athenian citizenship from usur- 
pation are cited in full in this speech: 
éav O€ E€vos GOTH TUVOLKH TEXYN  UNXAVTH TTLWLOvY, ypapecOw pos Tovs 
decuoberas "APnvaiwy 6 BovdOuevos, ois eEeoTiv. Edy bE AAG, TETPAclw Kal 
avTos Kal 7 Ovoia avTov, Kal TO TplTOV Wepos EgTWw TOU EdOVTOS. EoTW JE Kal 
éav 4 E€vn TA GOTH TvvoiKH, KaTa TAUTA, Kal 6 gvVOLKaY TH Levy TH adovoN 
operdeTH xLALas dpaxpuas.3 


The prosecutor, if successful, obtained one-third of the fine 
inflicted, or of the proceeds of the sale of the person or proper- 
ty of the alien defendant. 

Such motives on the part of volunteer prosecutors as public 
spirit and the expectation of legitimate financial gain are 
highly praiseworthy. But, strangely enough, Athenian pub- 
lic opinion not only tolerated but approved political and 
personal motives as well. Prosecution in the courts was a 

«For a discussion of the problems involved cf. Lipsius, Das Aitische Recht, pp. 


309 ff. Lofberg (op. cit., pp. 26 ff.) has fully discussed this form of action as employed 
by sycophants. For the statement of Pollux that gaovs could be used against 
sycophants cf. infra, p. 71. 

2 Cf. Lipsius, op. cit., pp. 299 ff.; Lofberg, op. cit., pp. 28 ff. A modern parallel 
to this type of case would be the action against a bankrupt for concealment of assets. 


3 Demos. lix. 16; cf. Lofberg, op. cit., pp. 31 f.; Lipsius, op. cit., pp. 416 ff. 
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well-recognized means of vengeance on one’s enemies. Prose- 
cutors readily avowed in court their personal hostility to the 
defendant.! It was only when men made a profession of pros- 
ecution for financial gain that public opinion was hostile. 
Such persons were known as “sycophants.” The English 
word is a mere transliteration of the Greek ovxodévrns. The 
original significance of the word has been a matter of dispute 
since the time of Plutarch.? The words auxo@évrns and ovxo- 
gavréw occur commonly enough in the orators, but it is very 
difficult to extract a satisfactory legal definition from the 
ancient sources. A client of Demosthenes says: “A syco- 
phant is one who brings all kinds of charges and proves 
none.’ This suggests the false accuser. A client of Lysias 
adds the notion of blackmail: “It is their practice to bring 
charges even against those who have done no wrong. For 
from these they would gain most profit.’’4 In the same vein is 
a statement of Isocrates: ““They advertise their powers in 
their attacks upon men who are entirely innocent and so get 
more money from those who are clearly guilty.’ Lysias® re- 
fers to the Thirty as sycophants, though their first measure 
was to execute a number of sycophants. Here cuxodévrau is 
equivalent to rovnpoi. The sycophant is the rodurpayuwv. For 
English readers Kennedy, himself a lawyer, has brought out 
the various implications of cvxopdvtns: Such a man, he says, 
was ‘“‘a happy compound of the common barretor, informer, 
pettifogger, busybody, rogue, liar and slanderer. Te an 
cluded calumny and conspiracy, false accusation, malicious 
prosecution, threats of legal proceedings to extort money, and 


t Lysias xiii. 1; xiv. 1-2; Demos. xxiv. 7-8. 


2 Wor the various suggestions cf. Lofberg, op. cit., pp. vii-vili; Murley, CP, XVI, 
199; Cook, Class. Rev., XXI, 133; Hommel, Berl. Phil. Woch., XLVIII, 1127 f. 


3 Demos. lvii. 34. 
4 Lysias xxvi0g- 


5Tsoc. xv. 24; cf. xxi. 5: oluae 6) wavras eldévat Ste uwddtoTAa ovKOparTeEly 
émtxetpovow oi eye peév deol, Exovres b€ undév, Tos Advvdrovs wey elrety, ikavods 
d&€ xpnuatra Tere. 


Oia Se 


7In Smith, Dictionary of Greek and Roman Antiquities, s.v. “Sycophantes.” 
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generally, all abuse of legal process for mischievous or fraud- 
ulent purposes.”? If to this all-embracing definition we add 
any kind of scoundrel (zovypés) on the authority of Aes- 
chines,? we have a wider definition than any Greek writer or 
scholiast or lexicographer has recorded; but it would afford 
the drawer of an indictment little assistance. The meaning 
which ovxopavrys has in a particular passage depends much 
upon the circumstances. But it is at best an ugly word and 
the litigant who applied it to his opponent wished to get the 
full benefit of all its implications. 

Litigation was the handmaiden of politics in Athens. 
Young men with political ambitions sought to advance their 
fortunes by prosecuting officials at their audits, and politi- 
cians for bribery, corruption, misappropriation of public 
funds, illegal legislation, and other high crimes and mis- 
demeanors. Pericles, for example, first came into public no- 
tice by his prosecution of Cimon for accepting bribes during 
his military command: pds 76 dnuaywyety éMdvros Iepuxdéous, 
Kal wp@rov evdokiunoavrTos bre KaTnyopnoe Tas evOivas Kipwvos 
otpatnyowvros véos wv.4 Aristophanes tells us Hyperbolus the 
demagogue acquired a legal education before he entered 
politics: 

How can he learn evasion of a suit, 

Timely citation, damaging replies? 

Hyperbolus, though, learnt them for a talent. 
Naturally there was no objection to the prosecution of dis- 
honest officials and public men. Indeed, the administration 
of justice would have broken down if competent men had 
refused to participate, even if they expected to profit politi- 


1 Orations of Demos. (trans.), III, 345; cf. also Navarre’s definition in Darem.- 


Saglio, s.v. “Sycophanta”: “‘Délation, escroquerie et chantage, ces trois termes 
résument assez exactement, comme on le voit, l'industrie complexe du sycophante.” 
2 11. 99. 


3 Cf. Thuc. viii. 54. 4: ras re Evvwyoolas, alaep érbyxavov mpdtepov &v TH mode 
ovaoat él dikats Kal apxats. 


4 Arist. Ath. Pol. xxvii; cf. supra, pp. 26f., 33, n- 4. 


5 Clouds 874-76: mas dv wabor 108’ obros ardgvsw Sixns 
h K\how } xabywow avareoTnplay ; 
Katro. Taddvrou TovT Eualev ‘TrépBoros. 
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cally from their activities. But abuses appeared. In the 
Knights of Aristophanes,t Cleon is accused of squeezing men 
subject to audit (méfwv rois brevivovs) and of prosecuting 
inoffensive citizens, men of means who shrink from litigation 
(aAobovos Kai 4117) rovnpos Kal Tpguwy TA Tpayywara). The choregus 
in Antiphon says that his accuser Philocrates made a practice 
of accusing imeOvvo. and playing the sycophant: .doKparns 
yap ovtoai érépous Tv UrevOlywv Evee Kal EouKOparTet.” 

It must at all times have been a difficult matter to dis- 
tinguish between a public-spirited prosecutor and an un- 
scrupulous sycophant who posed as a public benefactor.3 In 
the Plutus, Aristophanes pictures a sycophant, who had been 
deprived of his livelihood by the reforms instituted by 
Plutus, as claiming to be an indispensable public benefactor: 
SycopHant: Alas! What a shame that I, good and patriotic citizen that 

I am, should be so abused. 
NEIGHBOR: You a good and patriotic citizen? 
SYCOPHANT: As never man was. 
NeEicHBOR: How do you make a living? 
SycopHAnT: I superintend all public and private affairs. 
NEIGHBOR: You do? Why? 


SycoPpHANT: I want to. Is it not my duty to help the city to enforce the 
laws and hinder men from doing wrong? 


NeicHBoR: But does not the state appoint judges for just that purpose? 
SycoPHANT: But who accuses? 


“Anyone who wants to” (6 Bovdduevos), replies the neighbor 
in the language of Solon’s law which permitted anyone who 
pleased (6 Bovdouevos) to prosecute. ““Well, I am the one 
who wants to,” responds the sycophant.‘ 

There is plenty of evidence that sycophancy at its worst 
was quite prevalent in Athens in the late fifth century. 
Aristophanes in the 4charnians,> presented in 425 B.c., rep- 


1269 ff.; cf. 824-25. 

2 Antiph. vi. 43. The word ceiw is used generally of legal processes or threats to 
secure money; cf. Aristoph. Knights 840; Peace 639. 

3 Cf. “the watchdog of the people” (ktwy rod djuov), Demos. xxv. 40. 

4 Plutus 899-918; cf. Lofberg’s translation of the passage, op. cit., pp. 2 f. 

5 902 ff. 
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resents Dicaeopolis as making a deal with the Boeotian for 
some of his wares. “What price do you ask?” says Dicae- 
opolis. “Or will you take some goods from here in exchange?” 
“Indeed I will, something that Athens has but we have not,” 
replies the Boeotian. After suggesting sardines or crockery of 
which the Boeotian will have none, Dicaeopolis exclaims, “‘I 
have it. Take a sycophant.’? When Dicaeopolis sets up his 
market-place under the separate peace he had made with 
the Lacedaemonians, he proclaimed, “Let no sycophant come 
within these bounds.’ Rogers quite properly renders ovxo- 
gavrns by “informer,” for it is in the capacity of informers 
that sycophants appear in the play. As Dicaeopolis concludes 
his bargain with the Megarian for the sale of his daughters 
disguised as pigs, a sycophant appears to denounce them as 
contraband of war subject to seizure and immediate sale. 
“Ah, here it 1s again, the source of all our woes,” exclaims the 
Megarian.2 The reference is to the activities of Athenian syc- 
ophants in enforcing the customs laws against the Megarians 
some time before the passage of the final law excluding the 
Megarians from the harbors of the empire and the market of 
Attica.4 These officious and troublesome informers are guilty 
of no wrongdoing; they are ro\umpaypoves, as the search of the 
clothing of Megarians for contraband articles shows.’ Public 
opinion was the sole check upon this activity of sycophants. 
Aristophanes is said to have won distinction by attacking 
the sycophants: gact 5€ abrov evdokifoar cuvxopayras KaTaNv- 
cavTa: ods @vouacey AmLaddous év Ddnélv, ev ots dnaow Ol Tods 


matépas (airav) Ayxov vixrwp, Kal rods mammouvs amémvvyov.® 


t Aristophanes is quick to pun on words that suggest in sense or sound either of 
the parts of cvxo-pavrns. Puns on ¢aors, a process much favored by sycophants, and 
the river baois are obvious and apt (Acharnians 725-26, 908; Birds 68; Knights 
1256). More common are references, some quite far-fetched, to obxa (Wasps 145, 
897; Knights 529; Plutus 946). 


2 Acharnians 725. 3 [bid. 820-21. 
4 Bonner, “The Megarian Degrees,” CP, XVI, 238 ff. 


5 For the correct interpretation of éovxopayre: Meyapéwy 7a xdavioxa cf. Van 
Leeuwen, note on Acharnians 519. 


6 Vita Aristoph. xii. 7 (Bergk). 
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One would like to believe that the reference is to a comedy 
against sycophants, perhaps the Tewpyoi as Zielinski sug- 
gests, rather than to his various strictures on them in his 
different plays.? For the sum total of these passages could 
hardly have produced a xaradvots svxopavrév. 

Isocrates’ choice of the sycophant motif in the 4ntidosis is 
significant. His apologia pro vita sua in imitation of Plato’s 
Apology of Socrates takes the form of a forensic speech. He 
imagines his prosecutor to be a sycophant who brought an 
indictment against him and made use of some of the slander- 
ous or unfavorable statements about his teaching that were 
made in the real antidosis.3 There was a twofold advantage in 
this device. The public was accustomed to hearing and read- 
ing orations, and would be inclined to read a disquisition in 
the form of a forensic speech. Furthermore, the case against 
Isocrates is at once discredited by the fact that the prose- 
cutor as a sycophant belonged to a well-known and highly 
obnoxious class of citizens. 

In the orators litigants bandy back and forth charges of 
sycophancy in the hope of embarrassing their opponents. 
This practice shows that the speech-writers, who doubtless 
knew the temper of the courts, believed these charges would 
help their clients. In anticipation of such charges litigants 
assure the dicasts that, like Trygaeus in the Peace, they are 
not sycophants or lovers of lawsuits. 

Sycophancy could not have flourished before the establish- 
ment of the heliastic courts under Cleisthenes® even though 
the freedom of prosecution was granted by Solon. The early 
success of the sycophants was due mainly to their skill in the 
new rhetoric which was introduced about the middle of the 
fifth century. It gave them a distinct advantage over their 


* Die Gliederung der altattischen Komoedie, pp. 42, 106. 
2 Wasps 1037; Ecclesiazusae 562-63; cf. the notes of Starkie and Rogers. 


3 Jebb (Attic Orators, 11, 131-32) has not put the case clearly; cf. Bonner, ‘““The 
Legal Setting of Isocrates’ Antidosis,’ CP, XV, 193 ff.; Norlin, Zsocrates, I1, 181-82. 


4 Lysias vii. 1; Aeschin. 1. 1; cf. Antiph. v. 59, 79; Demos. xxii. 4; xl. 32. 
5 Aristoph. Peace 191; cf. Lysias xxxii. 1-2; Aeschin. i. 1; Demos. xxxix. 1; iii. 1. 
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older opponents.t A passage in the Wasps? refers to syco- 
phants as an ancient evil, describing them as “chills” and 
“fevers” which plagued “your fathers and grandfathers.” 
Allowing for the comic exaggeration in the matter of time, 
this passage indicates that sycophants were regarded as a 
serious menace to the proper administration of criminal 
justice as early as the middle of the fifth century. In the last 
years of the century it is clear that sycophancy had become a 
pernicious profession. The revolution of 411 B.c. aroused the 
democrats to take stern, not to say harsh, measures against 
all those who were in any way identified with the oligarchic 
revolution. One instance was the law depriving the soldiers 
who had remained in Athens during the rule of the Four 
Hundred of the right to sit in the assembly or to be members 
of the council.3 There was also the decree of Demophantus.‘ 
This was not an ordinary decree but the adopted report of a 
legislative commissioner, as the words rade Anuddavtos aur- 
éypawev indicate. Anyone who in the future should partici- 
pate in any way in the overthrow of the democratic constitu- 
tion was declared a public enemy whom each and every 
citizen bound himself by oath to slay: kal \doyw Kal Epyw xal 
Wndw Kal 7H éuavrod yxepl.° 

In such an atmosphere sycophancy flourished. A regular 
reign of terror resulted, as the following quotation from a 
speech of Lysias shows, even when one has made due allow- 
ance for forensic exaggeration: 

You know that Epigenes, Demophanes and Cleisthenes, while reaping 
their personal gains from the city’s misfortunes, have inflicted the heaviest 
losses on the public weal. For they prevailed on you to condemn several 
men to death without a trial, to confiscate unjustly the property of many 
more, and to banish and disfranchise other citizens; since they were capable 


of taking money for the release of offenders, and of appearing before you 
to effect the ruin of the innocent. They did not stop until they had involved 


™Cf. Aristoph. Acharnians 676 ff., and supra, p. 29. 

2 1037-42. 3 Andoc. i. 75. 4 Ibid. 96 ff. 
5 Cf. F. D. Smith, Athenian Political Commissions, pp. 71 ff. 

6 Andoc. i. 97. 
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the city in seditions and the gravest disasters, while raising themselves 
from poverty to wealth. 


In the Frogs,? Aristophanes urged the citizens “to end the 
reign of terror’ (kd@edeiv Ta deiwara). Within a few months 
the unexpected disaster at Aegospotami left no option in the 
matter and a general amnesty was declared by the decree of 
Patroclides.s When, after the surrender of Athens, the Thirty 
were installed, their first measure was against the sycophants. 
Nothing so well shows the general detestation in which 
sycophants were held as the popular approval of this measure 
with regard to rovs éuodoyouuévous cuxodavtas. They were 
brought to trial before the boulé and condemned to death: 

ETELTA TPGTOV peV OVS TAaVTES HOETAY EV TH OnUOKpaTia ao cuKOparTias 
C@vTas Kal Tots Kadots Kayabots Bapets évTas, gvAAauBavorTes Va7yov 


davarov' Kal 7 TE BovdArh Hnoews ai’Tav Katendifero ot TE GAOL Soot 
guvndecav eavTots un dvTes ToLovTOL OvdEV HXOOVTO.4 


Another measure of the Thirty was aimed indirectly at 
sycophants. They removed some of the obscurities and re- 
strictioens in the laws, dws pr) 7 rots cuxopdyras Epodos.5 

The best examples of the activities of the kind of sycophant 
“who brings all sorts of charges but proves none’” are af- 
forded by Demosthenes’ own experience as related in De 
corona: 

Afterwards when those who were bent on doing me mischief conspired 
and brought indictments, audits, impeachments, and the rest of it against 


me, not at first in their own persons, but in such names as they imagined 
would most effectually screen themselves (for you surely know and re- 


™Lysias xxv. 25-26 (trans. Lamb). Thalheim, in his edition, dates the speech 
Ca. 400 B.C. 


2688. The play was produced in 405 B.c. 
3 Andoc. i. 77 ff. 


4 Xen. Hell. i. 3. 12; cf. Arist. 4th. Pol. xxxv. 3, who says with regard to these 
executions: éd’ ols Exatpev ) mods Yeyvomevots, Hyyoluevor Tod BeATioTov Xap ToLEty 
abrots. Cf. Diod. Sic. xiv. 4; Lysias xxv. 27; supra, I, 332. 

5 Arist. 4th. Pol. xxxv. 2; for the law forbidding the teaching of rhetoric cf. 
supra, I, 328; Xen. Mem. 1. 2. 31; Grote, History of Greece, VIII, 47 ff. If enforced 
for any length of time the law would have materially reduced the activities of 
sycophants. 


6 Demos. lvii. 34. 
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member that every day of that first period I was arraigned, and that 
neither the desperation of Sosicles, nor the malignity of Philocrates, nor 
the madness of Diondas and Melantes, nor anything else was left untried 
by them against me), on all those occasions chiefly through the gods, sec- 
ondly through you I was preserved..... On the impeachments when you 
acquitted me and did not give the prosecutors a fifth part of the votes you 
pronounced that my policy was best; by my acquittal on the indictments 
my motions and counsels were shown to be legal, by your passage of my 
accounts you acknowledged my whole conduct to have been honest and 
incorruptible.t 


It is altogether likely that Sosicles, Diondas, and Melantes 
were, like Philocrates, sycophants acting as agents for others 
(cvoravTwv ois hv émmedes Kax&s éué movetv).? Aristogiton, who 
was at least once convicted of sycophancy, brought seven 
indictments against Demosthenes. The suits are called sim- 
ply ypadai, without qualification, but they undoubtedly mean 
prosecutions for illegal legislation, just as in the passage 
quoted from De corona. The words é&v ois 6¢ ras ypagdas arépe- 
yov, &voua Kal ypadew Kal éyew amedecxviunyt leave us in 
no doubt. Aristogiton prosecuted Demosthenes twice on his 
audit. Like Sosicles and the others, Aristogiton failed to win 
any of these cases. Aristophon, a politician of the early fourth 
century, was acquitted seventy-five times on indictments for 
illegal legislation.’ These prosecutions were more largely po- 
litical in the age of Demosthenes, as compared with the ear- 
lier period of the history of the ypad7 rapavouwv. Verdicts were 
determined to a considerable extent by the political views of 
the dicasts, but the fact remains that a very considerable 
number of these prosecutions were based upon inadequate 
grounds, as is shown by the verdicts of acquittal. It is also 
true that many of them were instituted by sycophants. 

Hyperides cites a number of cases of a different class where 
sycophants failed to obtain a verdict: 

You, Polyeuctus, and those who are of your opinion seem to me to fail 
entirely to recognize the fact that no democracy in the world, no monarch, 

 Tbid. xviii. 249-50. 2 Cf. infra, pp. 55 f. 

3 Demos. xxv. I9: Ti yap Gv yeévotto auKopartias kal mapavouias dewvorepor, ép’ 
ols dudorépots ovTos HSpAnkev. Cf. ibid. 37. 

4 Ibid. xviii. 250. 5 Aeschin. iil. 194. 
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no nation is more magnanimous than the people of Athens; they allow no 
individual citizen or group of citizens to be persecuted in the courts but 
afford them protection. Teisis of Agraulae first listed as public property 
the estate of Euthycrates which amounted to more than sixty talents. 
Next he promised that he would enter suit to sequester the property of 
Philip and Nausicles, alleging that their wealth came from unpaid mining 
royalties. But the dicasts were so far from heeding any such language or 
coveting the property of others that the man who attempted to play the syc- 
ophant failed to receive a fifth part of the votes and was in consequence 
fined and disfranchised. And is not this action of a jury only last month 
deserving of great praise, may I ask? Lysander charged Epicrates of 
Pallene, who had worked a mine for three years, with encroaching on public 
property. With him were associated about the wealthiest men in the city. 
Lysander promised to recover for the state three hundred talents which he 
claimed these men had realized by their operations. Nevertheless the 
jury, having regard not for the promises of the prosecutor but for justice, 
decided that there was no encroachment.: 


Here we have two types of cases favored by sycophants 
because they involved a substantial financial reward for the 
successful prosecutor. Teisis filed an droypady claiming that 
the estate of Euthycrates was liable to confiscation. His 
share would have amounted to forty talents. He lost the case 
and being disfranchised was unable to prosecute similar cases 
against two other citizens as he had promised. The other 
type of case is @aars, used in mining cases where the defendant 
is charged with encroaching on state property. In this case a 
number of men were in the deal, and it was claimed that the 
sum involved was three hundred talents, of which the pros- 
ecutor would have received one-half. The effect of the ver- 
dict in this one case restored confidence in the mining indus- 
try to the profit of the state in increased royalties.? Here 
again the charges were ill-founded, but the stakes were large. 
If the sycophant could bribe the dicasts with the prospect of 
rich confiscations and fines he might win his case. 

The words of Hyperides deserve credence. They were ut- 
tered before men who had every opportunity to know 
whether they were true or false. The last case was less than 
two months old. 

Probably the most dangerous type of sycophant was the 


Tiv. 33-36. a Ely pers ivorga. 
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blackmailer, who threatened or started criminal proceedings 
against a citizen of means and then proposed to drop them 
for a consideration. Isocrates has left a brief description of 
the modus operandi of the blackmailing sycophant.t A certain 
Callimachus had entered suit for damages and took care to 
let it be known in the lounging places of the town that he had 
been badly treated by the defendant. In due time some of the 
intimates of Callimachus approached the defendant and 
pointed out the unpleasantness and risks of litigation involv- 
ing a huge sum of money. In litigation, they said, many 
things turn out contrary to expectation, and chance rather 
than justice determines the verdicts. And so it was to the 
advantage of the defendant to be free from such weighty 
charges by the expenditure of a small sum of money. The 
speaker makes it clear that the suggestions of the intimates 
of Callimachus were the usual method of handling these 
things (ray cifiopévwv rept trav TowblTwr déyecOa). The up- 
shot was that the speaker gave Callimachus the compara- 
tively small sum of money, two hundred drachmas, 2 per cent 
of the amount claimed. As this was a civil case, the “holdup” 
took the form of a settlement by way of an agreed arbitration 
(Starray él pyrots). The decision of the arbitrator made the 
agreement a binding transaction reduced to a form which 
could be pleaded in bar of any action at law involving the 
same matter. 

It is quite apparent that the mere threat of prosecution 
was sufficient to frighten a peaceable man who had the means 
to pay the small sum required to free him from the annoyance 
and danger of litigation even if he had a higher opinion of 
Athenian justice than the intimates of Callimachus had.? 

Undoubtedly litigation was feared. Antiphon in the first 
Tetralogy puts forward the fear of prosecution as a motive 
for murder. This was a mere rhetorical exercise, but it is sig- 
nificant that it was a fopos in the schools. One meets it in 
actual litigation. A client of Lysias, who was charged with 
the murder of his wife’s paramour caught in flagrante delicto, 
relied in his defense on the Athenian law which permitted the 


t XVill. g—-I0. 2 Cf. Demos. lviii. 34. 
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outraged husband to punish the wrongdoer even with death 
if he wished. The relatives of Eratosthenes, the alleged adul- 
terer, argued that he was guiltless of adultery but was caught 
and slain by means of a plot. In answer the speaker denies 
that there was any hostility on his part toward Eratosthenes 
and lists the likely reasons for so deadly an enmity: 

For he had neither subjected me to slanderous impeachment, nor at- 
tempted to expel me from the city, nor brought any private suit against 


me, nor was he privy to any wrongdoing which I was so afraid of being 
divulged that I was intent on his destruction. 


In the definitions of sycophancy given by the orators 
blackmail is mentioned more than once.? Specific examples 
are not wanting. Reference has been made to the cases of 
Epigenes, Demophanes, and Cleisthenes.3 Other blackmailers 
are freely mentioned, such as Theocrines,4 Aristogiton,' 
Timarchus,° and Ariston. The defendant in Ariston v. Lyco- 
phron has this to say of Ariston’s activities as sycophant- 
blackmailer: “He goes around, summoning all men to court 
and whoever of them refuses to pay money to him he brings 
into court and prosecutes, but he takes no proceedings 
against those who are willing to pay.”” 

The extreme triviality of the charges made by sycophants 
is well illustrated by this fragment of Teleclides. Speaking of 
a sycophant, he says: | 

Charicles gave the man a pound the matter not to name, 
That from inside a money bag into the world he came; 


And Nicias, also, paid him four; I know the reason well, 
But Nicias is a worthy man and so I will not tell.® 


But here and there in the literature of the period we get 
stories which show how dangerous sycophants were. For ex- 


t Lysias i. 44 (trans. Lamb). 

2 Isoc. Xv. 24-25: Lysias MKV ene 

3 Lysias xxv. 25-26; cf. supra, pp. 47 f. 

4 Demos. lviii. 43; cf. Lofberg, op. cit., pp. 83 ff. 
5 Demos. xxv. 47; cf. Lofberg, op. cit., pp. 78-83. 
6 Aeschin. i. 107. 7 Hyper. i. 2. 

§ Plut. Nicias iv. 4 (trans. Clough). 
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ample, Diognetus, a brother of Nicias, was so hounded by the 
sycophants that he went into voluntary exile.t Charmides in 
the Symposium of Xenophon? says that freedom from syco- 
phants is one of the things that reconcile him to his poverty. 
When he was rich he had to pay court to them. Undoubtedly 
he was speaking of blackmail, as the words rots cvxopavras 
éMeparevoy clearly indicate. Another man who suffered much 
from the exactions of sycophants was Nicias. Plutarch tells 
us that “he gave to those who could work him harm no less 
than to those who deserved his favors.” So terrified was he 
of sycophants and blackmailers that he avoided all public 
appearances and social engagements as far as possible. “Since 
he was disposed to be thus cautious of public informers, he 
would neither dine with a fellow-citizen, nor indulge in gen- 
eral interchange of views or familiar social intercourse.’ 
Crito, the friend of Socrates, was also much annoyed by syco- 
phants, as we learn from the Memorabilia of Xenophon: 

I remember that Socrates once heard Crito say that life in Athens was 
difficult for a man who wanted to mind his own business. “At this mo- 
ment,” added Crito, “actions are pending against me, not because I have 


done the plaintiffs any wrong but because they think I would sooner pay 
than have trouble.”’s 


When Crito proposed to smuggle Socrates out of prison he 
anticipated trouble from the sycophants who might seek to 
prosecute or blackmail the friends of Socrates but reassured 
Socrates that they were easily bought (eireXeZs). Crito also 
expressed concern lest the friends of Socrates might be criti- 
cized for allowing the case to come to trial at all when it 
could have been prevented (kai  etaodos ris Sixns eis TO 
Suxaorhpioyv ws elondbey é&dv pr eiceddetv).© It has been rea- 
sonably suggested that Crito may have had in mind a settle- 
ment with the accusers of Socrates.? It need hardly be said 
that, just as Socrates rejected the idea of jail delivery, so he 
would not have agreed to any such financial settlement. It 
may be objected that Meletus, who laid the charge, was some- 

1 Lysias xviil. 9. 

ahi, Ole sne SIDIdaN al 6 Plato Crito 45A-E. 

3 Nictas iv. 3. SteQ ls 7 Lofberg, op. cit., p. 40. 
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thing of a fanatic and not the sort of person to be bought off. 
This is doubtless true, but the concern of Crito regarding 
public opinion in the matter indicates a pretty general idea 
that most prosecutors could be bought off. 

Neither Lofberg nor anyone else has, it would seem, dis- 
cussed the question of the victim’s security after he had paid 
blackmail. Perhaps he had no assurance that threats would 
not be renewed by the same or other sycophants and more 
money demanded. In the only case where we know the de- 
tails of a “‘settlement”’ out of court in a civil suit, viz., by an 
arbitration (él pyrots), Callimachus revived the suit. The 
result is not known. In the cases of Patrocles and Lysima- 
chus, who paid him altogether twelve minas in the same mat- 
ter, Callimachus remained satisfied. 

There are indications that sycophants with common inter- 
ests tended to form associations. On two occasions? we hear 
of épyaarhpia ovxodavrav. Whether these were real clubs of 
sycophants or mere temporary organizations of rascals for a 
specific case is quite immaterial. It does seem possible that 
in these groups there might have been some understanding 
that when one sycophant made a satisfactory settlement with 
a victim the others would leave him alone. Only in some such 
fashion as this could a victim be assured of immunity when 
he had once paid.3 

As it was a punishable offense to drop a prosecution once it 
was started, a settlement out of court by means of an arbitra- 
tion (érl pnrots) could not be used. But one suspects that 
formal reconciliations between forensic enemies which are so 
common in the orators may sometimes have been occasioned 
by the payment of money. But this is a mere suspicion with- 
out foundation in the sources. 


* Isoc. xviii. 6-7; cf. supra, p. 51. 
2 Demos. xxxix. 2; xl. 9. 


3 For clubs of sycophants see De Vos, De sycophantis, pp. 40-45; Leisi, Der 
Zeuge im Attischen Recht, p. 119; Calhoun, Athenian Clubs, pp. 79-81, 95-96; 
Lofberg, op. cit., p. 60; Lipsius (op. cit., p. 909, n. 33) roundly rejects the view that 
there were clubs of sycophants, but Hommel (0p. cit., p. 1131) agrees with Calhoun 
and Lofberg as against Lipsius. 
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The sycophant was always ready to put his services at the 
disposal of others for hire. As an agent, his knowledge of law 
and rhetoric could be put to various uses. He might act as an 
advocate on occasion, if we are to class as sycophants those 
who took money for their services as pleaders in court con- 
trary to law. Perhaps the most useful service a sycophant- 
agent could perform was to bring countersuits against an 
accuser of his client. A good illustration is the suit brought 
against the choregus in Antiphon? by Philocrates, a profes- 
sional sycophant. The purpose of the charge of homicide was 
to disqualify the choregus for prosecuting a group of officials 
for misappropriation of public funds.3 Midias* attempted by 
a similar maneuver to discredit Demosthenes. He hired a syc- 
ophant, Euctemon, to charge Demosthenes with a military 
offense. It made no difference that the case never came to 
trial; it was enough that all men should see a notice to the 
following effect: Evxrjywv Aovoreds éypawaro Anuooberny ITa- 
aviéa AuToragtiov. Aristogiton, another notorious sycophant, 
was the paid agent of the pro-Macedonian party and prose- 
cuted Demosthenes seven times.5 

There is no indication of the amounts paid to the syco- 
phant-agent. In desperate cases where he risked a fine of one 
thousand drachmas and the loss of the right to bring a similar 
prosecution in the future the compensation must have been 
considerable. The one thousand drachmas given by Callias to 
Cephisius to indict Andocides for impiety may very well have 
been intended to cover a possible fine. If he escaped the fine, 
he had his fee. Such an arrangement would put the syco- 
phant on his mettle. It was a great convenience for politi- 
cians, particularly during the struggle with Macedonia, to 
attack their opponents through the medium of an agent who 
could be disavowed if need be. The disadvantage lay in the 


t Cf, Demos. xxi. 113; xlvi. 26; Lycurg. i. 138; supra, pp. 10 ff. 
avi 


3 For a full account of the case see Calhoun, of. cit., pp. 49-51; cf. Lofberg, op. cit., 
pp. 49 ff. 


4 Demos. xxi. 103. 


5 Ibid. xxv. 37; for other attacks on Demosthenes cf. supra, pp. 48 f. 
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fact that an agent must sometimes be protected and defended 
in court. Agents could also be intrusted with proposing and 
carrying decrees and laws which benefited their employers.: 

If one accepts the statement of Aeschines that any rogue 
might be called a sycophant, those who were professional 
witnesses, such as Polyeuctus, Timocrates, and Euctemon, 
may be included among the sycophants,’ as well as the bribers 
of dicasts, ecclesiasts, and officials. Perhaps the best exam- 
ple of the rascal-sycophant-agent is Pythodorus, the expert 
forger of seals and documents.‘ But in estimating the effect 
of sycophancy on the administration of justice in Athens it 
would be better to take no account of these lesser breeds of 
so-called sycophants. 

In modern systems, though there are no counterparts of 
the Athenian sycophant, there is nevertheless the possibility 
of much unnecessary and unjustifiable litigation. Certain 
checks are provided. In civil cases the prospect of paying the 
entire cost of the litigation acts as a strong deterrent upon a 
prospective plaintiff. In criminal cases, while the decision as 
to whether the evidence available is sufficient to warrant a 
trial lies with the official prosecutor, he must first present 
enough evidence to the grand jury to obtain a true bill against 
the accused. Sufficient evidence must be offered at the hear- 
ing to establish a prima facie case. 

In Athens, however, the costs of litigation were compara- 
tively slight. The payment of them would not have fright- 
ened anyone who was anxious to proceed with a doubtful 
case. So a different kind of deterrent was devised. Any pros- 
ecutor in practically all public suits’ who failed to obtain one- 
fifth of the votes was liable to pay a fine of one thousand 
drachmas.® Neither the law as cited by Demosthenes among 
the documents in the Midias case nor the part quoted in 


t [bid. xxiv. 3, 66, 203. 

2 Tbid. xix. 216; xxi. 139; xxix. 28. 

3 Lofberg, op. cit., pp. 54 ff. 

4 Isoc. XV1l. 33-34. 

5 For exceptions see Lofberg, op. cit., p. 88. 

6 For the law see Demos. xxi. 47; cf. lviii. 6; Plato 4po/. 36A-B; Andoc. iv. 18. 
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Epichares v. Theocrines (domrep hkovoar é abrod Tod vouov, éav 
émeEtwy Tis uN METAAABy TO TéuTTOV LEepos TAY WhHpdwr, xLALas dTo- 
tivew)' makes any reference to any other punishment beyond 
the fine. The same is true of the many casual references to the 
Téumtov weépos in the orators. But in other sources it is very 
definitely said that there was an additional penalty of partial 
aTiuia: “A€nvnow ovv év rots dnuocios ayGow édv py peTadaBy 
TiS TO TEUTTOV MEepos, xtALas aroTiver Kal ETL TpdcEOTi TLS ATLULA 
otov (un) é€eivar unre ypaWacbar tapavouwy phre daivew phre 
épnyetaba.? It is also implied very definitely in others: éay 
yap pn pmeTadaBn TO TéeuTTov pépos TGV Whdwy Kal aTiuwhh 6 
evoetEas eve Kydioros otroot, otk eect aiT@ els TO iepdoy Tory 
Oeoty eiorevar, }) amoavetra2 The nature of the dria is not 
set forth clearly in the sources. A passage in Andocides 
(érépots ovk HY ypdwWacOar, Tots 5é évdetEar)* shows that the pen- 
alty concerned only the particular kind of process that was 
employed in the case in question. For example, one might 
be prevented from using any kind of ypa@f and still could 
use pacts, atoypagy, or &deréus. If one failed to pay the fine, 
in process of time he automatically became a state debtor 
and as such was &ruos. 

In theory perhaps the magistrate who accepted a criminal 
case and conducted the anakrisis might refuse to bring it up 
for trial if he deemed the evidence of wrongdoing unsatis- 
factory; but such a rejection might very well have had un- 
pleasant consequences for the magistrate at his audit. More- 
over, he had little or no evidence before him at the anakrisis.5 
There was apparently an exception in the case of the euthynoi 
who received complaints against a retiring magistrate. They 
had the right to reject a case on their own authority: 

6 6€ NaBwv TovTO (76 dbiknua) Kal dvakpivas, éay ev KaTAyVG, Tapadl- 
dwow Ta mev tdta Tots duKagTats Tots KaTa Onuous, Tots THY PurAnY Tab’TnV 


t Demos. Iviii. 6. 


2 Theophrastus in Schol. Demos. xxii, cited by Lipsius, op. cit., p. 449, n. I10. 
Cf. Pollux viii. 53. 


3 Andoc. i. 33; cf. Demos. xxvi. 9. LEB Glep 
5 Cf. supra, I, 289 ff.; Calhoun, CP, XIV, 338 ff. 
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elaayouvow, Ta O€ dnudota Tots BecuolETas Emrypader. ot dé Heopoberar, 
éav TapardaBbwow, Tari elaayovow TavTny THY evOuVay eis TO OLKaTTNPLOV.* 


This specific statement regarding the euthynoi would seem to 
indicate that other officials were not expected at the ana- 
krisis to accept or reject the case on its merits. 

In the cases that came before the Forty (the bulk of the 
dixar) the arbitrators sifted the evidence and exhibited any 
weakness in it. They could not, however, prevent the suitor 
who lost in their court from appealing. There was a further 
check on unwarranted private suits. If the plaintiff failed to 
secure at least one-fifth of the votes, he was obliged to pay 
the defendant an obol for every drachma of his claim. This 
was the érwfedia. It was not applied to all dixar.? It may be 
assumed that the fine was imposed automatically by the ver- 
dict of more than four-fifths of the jury and was collected in 
the usual way. 

As long as the sycophant confined himself to mere threats 
of prosecution there was little or nothing to be done about it. 
But if the suit was once filed and proceedings begun, the 
prosecutor who dropped it was liable to a fine of one thousand 
drachmas and the loss of the right to bring similar suits in the 
future. He was in the same case as if he had carried the suit 
to trial and got less than one-fifth of the votes. In fact, the 
two matters are dealt with in the same law, as cited in 
Demosthenes: édy tis wy éreE€&\On 7 éwe%vav pw) peraddBn 7d 
TEUTTOV MEpos THY Whdwv, aToTLGaTW xLALas dpaxuas TH dnuodiy.3 
If Lipsius is correct in assuming this law to be genuine, it 
means that in a general criminal statute there was always this 
provision, just as there was the provision that 6 Bovddpevos 
might prosecute.* According to law, legal proceedings were 
started when the case was posted on the public notice board. 


t Arist. Ath. Pol. xlvii. 5; cf. infra, p. 259, n. 2, for discussion of avaxpivas reading. 

2 Cf. Lipsius, op. cit., pp. 937 ff. 

Die 4B lh 

4 Cf. supra, I, 166 ff It need scarcely be remarked that the rule did not apply to 
civil suits; cf. Demos. lvili. 20: &\Ad mpoonke Tods avTidixous bwép pev Tav idlwv, brws 
dy abrovds relOwor, drocxetcOat mpds AAAHAOuS, brép 5é THY mpds TO Snudcrov, dws ay ot 
voor KEeAEUWOLY. 
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If a prosecutor failed to proceed with the anakrisis he was 
liable to the fine. 

There are plenty of indications that this law intended to 
check the blackmailer-sycophant was not always enforced. 
It is known that for the purpose of encouraging prosecutors in 
certain types of suits no penalty was attached to failure to 
obtain at least one-fifth of the votes. Consequently, it is not 
unreasonable to assume that the same was true of the penalty 
for dropping these suits after they had been instituted. 

Some evidence for this conclusion is available. The pros- 
ecutor of a guardian for kaxwows dppavou was not liable to a 
fine if he failed to obtain one-fifth of the votes or even a single 
vote.? The reason for this is plain: orphans must be pro- 
tected in their rights at all costs. Prosecutors must on no 
account be discouraged in their efforts to bring wicked 
guardians to justice. It is not surprising to find instances in 
which such cases were dropped before they came to trial. In 
Epichares v. Theocrines the defendant summoned Polyeuctus 
before the archon \aBew 6& rds Tpraxoclas dpaxpuds mapa Tod 
Ilo\vebKrov, Kal ra dewa Tadr’ arrodduevos pKpod Ajumatos ép’ ois 
TQ TWaTpl éTiuunoato b€ka TahdavTwv, amnd\dAgaYH Kal THY Ypadny 
dvelXero mpodods Tov dpdavdv3 This is not a savory case, but 
it is clear that Epichares finds fault with the bribery rather 
than with the dropping of the case, which was doubtless per- 
mitted by law. One can well imagine that the threat from an 
honest prosecutor of legal proceedings, carried even to a 
summons, might frighten a guardian into doing Justice to 
his ward. If this were true, it would be useless to proceed 
with the prosecution. Another example of exemption from 
penalties is a ypady Eevias. In the case against Neaera, 
Apollodorus proposed to drop the case against Neaera if he 
were convinced by conclusive evidence of the maternity of 
certain children whom he mentioned.* This offer would not 
have been made in open court if it would have rendered 
Apollodorus liable to a fine and partial disfranchisement. 


t Demos. lviii. Io. 2 Tsaeus 111. 46-47. 3 Demos. lviii. 32. 


4 Tbid. lix. 121; cf. ibid. 53, where Phrastor dropped a suit against Stephanus. 
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The exception in this case is easily understood, for the Athe- 
nians were very jealous of their citizenship, especially when it 
came to have a financial value in the way of indemnities and 
doles. There is no evidence that a failure to obtain at least 
one-fifth of the votes in a ypad7 gevias carried no penalty, but 
it seems from this incident to be wholly unlikely that it did. 

There was still another case which was dxivéuvos. It was 
the indictment of one for injuring the sacred olive trees. Here 
again it may plausibly be assumed in the absence of evidence 
that there was no penalty for dropping such a case. 

It is evident that the motive which determined the drop- 
ping of a suit was of extreme importance. If the prosecutor 
accepted money he was, in modern terms, guilty of com- 
pounding a crime. But there were many good and sufficient 
reasons why an honest prosecutor might drop a case. The 
choregus in Antiphon? was forced to drop a prosecution of 
some officials when he was finally brought to trial for the 
death of a chorus boy in training under his charge. This is an 
extreme case. But others equally effective might be con- 
ceived, such as the serious illness of a prosecutor or the death 
of an indispensable witness. Many a modern prosecutor has 
been obliged to nolle prosequi a case because of the disappear- 
ance of witnesses. 

Demosthenes himself dropped his suit against Midias, 
though in the published speech he reproaches Euctemon for 
dropping the suit started against himself. It is impossible to 
determine what, if any, difference there was between these 
two cases. Evidently exceptions were permitted and evasions 
tolerated. Calhoun? has pointed out that the law could be 
evaded with impunity. A case in point is mentioned in Ep7- 
chares v. Theocrines+ where the defendant is charged with hav- 
ing dropped a case against Demosthenes by the following 
device. When the case was called, an afidavit was produced 
that Demosthenes was ill and unable to attend. Though this 
was not true, the result was that the trial was postponed, 


1 Lysias vil. 37. SOPs Cilmi Dets onl, Oy 


viene. 4 Demos. lviii. 43. 


SYCOPHANTS 61 


sine die as it turned out, for the plaintiff neither contested the 
affidavit nor resumed the case (kal ore rére dvOuTMWudcaTo 
ov0 borepov éexnyyedxev). Epichares claimed that this was no 
new device but one frequently employed by men of the stamp 
of Theocrines. 

In those instances in which prosecutions were dropped for 
good and sufficient reasons, one is compelled to inquire 
whether the prosecutor himself accepted the responsibility 
or whether he was officially authorized to drop the prosecu- 
tion. Lipsius, influenced by the fact that where a prosecutor 
failed to obtain the requisite number of votes the fine was 
ipso facto registered against him as part of the verdict of the 
court, believed that the magistrate was empowered either to 
permit a case to be dropped if the reasons seemed adequate 
or to register the fine on his own authority.’ A passage in 
Demosthenes? would seem at first sight to show that the 
penalty was automatic. After referring to a charge of Nuro- 
tagiov which Euctemon had been hired to bring against him, 
Demosthenes adds: éf yap ékeivos ATiuwKey adtrov ov 
éreteNOwv, ovdemas Eywy err mpocdéomar Sixns, GAN’ ikaviy exw. 
The words may refer to Euctemon’s failure to pay the one 
thousand drachmas assessed against him by the magistrate 
before whom the case was filed. Persistent failure to pay 
would incur driia. But the words may equally well refer to 
the partial ariyia incurred for dropping a prosecution. This 
penalty, however it was inflicted, could be enforced only by 
the watchful vigilance of volunteer prosecutors. Any person 
prosecuted by one who had been deprived of the right to file 
such an indictment could be confidently relied upon to see 
that the prosecutor desisted. To all intents and purposes it 
could be said of such a person jrivwxer airov. Furthermore, 


1 Meier-Sch6mann-Lipsius, Der Aitische Process, pp. 912 ff.; Lipsius, op. cit., 
pp. 448-s5o. Platner (Process und Klagen, 1, 127), takes the contrary view, as do 
Calhoun (oP. cit., p. 58, n. 6) and Lofberg (op. cit., pp. 86 ff.). Caillemer, in Darem.- 
Saglio, s.v. “Graphé’’, believes that the legitimacy of the reasons for which the case 
was dropped could not be determined by a magistrate. The Athenians were too 
jealous of magisterial authority to delegate to a magistrate the decision of matters 
which lay within the province of a court of law. 


7XX1. 103. 
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the words ovdewds éywy’ ert mpocdéouar Sixns, dA’ ikaviy exw 
seem to indicate that Demosthenes might have taken further 
action, viz., the collection of the fine by the appropriate legal 
action, such as that taken in Epichares v. Theocrines. The de- 
fendant Theocrines was prosecuted on at least four charges, 
one of which was that, having dropped a suit against one 
Micion, he was liable to a fine of one thousand drachmas. 
Now if it is true that when a prosecutor dropped a case the 
magistrate made a notation of the fine of one thousand 
drachmas and passed it on to the proper authorities for col- 
lection, it would seem that this notation would have been 
sufficient to establish the guilt of Th2ocrines. But Epichares 
says nothing of any such record. First he has Theocrines’ 
denunciation (@éo.s) of Micion read, next the evidence of 
witnesses who saw it exposed (éxxeuévyv). Then he called 
the Overseers of the Port (émiuednral rod éwropiov) and their 
secretary before whom the case came.’ The purport of this 
testimony was “that Theocrines gave in a denunciation 
against the vessel of Micion and that the denunciation was 
exposed in public for a long time, and being called to the 
anakrisis, he did not attend or proceed with the case.” It is 
obvious not only that there was no penalty registered but 
that nothing whatever had been done officially that could be 
accepted as evidence. It is equally obvious, moreover, that 
without the intervention of Epichares or another volunteer 
prosecutor Theocrines would never have been obliged to pay 
the fine. That the acceptance of a bribe to drop a case was 
the real offense may be suspected from the fact that Epichares 
alleges that Theocrines made a business of taking bribes 
under these circumstances, and proposed to call as witnesses 
the bribers or victims, among whom are Hyperides and 
Demosthenes.” The latter refused to testify? because, accord- 
ing to Epichares, he had settled his difference with Theocrines 
by inducing him to drop a ypad rapavouwy by a safe device 
already discussed.4 But this does not explain how Demos- 


1 Demos. Iviii. 6-10, 26. 3 [bid. 42. 
2 Thid. 34-35. 4 Cf. supra, pp. 6of. 
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thenes for political reasons and the sum of thirty minas 
dropped his case against Midias for assault and had the as- 
surance to salvage what he could of the attack on Midias by 
publishing the speech he had prepared for the court. 

On the whole the law could not have been an effective 
check on sycophants. In one fashion or another it was pos- 
sible to evade it. In the first place there were types of cases 
that were excepted from the provisions of the law in the pub- 
lic interest. Where there was collusion between the parties 
the case could be continued until it was officially forgotten. 
Lipsius? supposes that permission to withdraw a case could 
be secured. In this way he would explain the case of Demos- 
thenes v. Midias. This view, however, is open to grave 
doubts. 

Besides this indirect means of restraining and punishing 
sycophants there were legal processes that could be used 
against the sycophant directly. Isocrates mentions three: 

They applied to the sycophant more stringent laws than to other crimi- 
nals; for, while they placed the trial of the greatest crimes in the hands of 
a single one of the courts, against the sycophants they instituted ypadat 


before the thesmothetai, eicaayyeAlar before the senate, and mpof8odat be- 
fore the general assembly. 


There is no information regarding the form of the indict- 
ment. It is difficult to see how one could draft or prove a 
general charge of sycophancy such as is freely made by liti- 
gants against their opponents. Even Aeschines’ definition is 
vague.’ So far as is known, the only law under which a syco- 
phant could be held liable was the ancient law cited by 
Demosthenes: éort 5& Syrov vouos duty, éav Tis brooxduevds TL 
Tov Ojuov % BovAny 7} dikaoThpLov éLaTaTHon, TA EcxaTa TAagxeEW.> 
The law was enforced by eicayyeNia,° and the death penalty 
could be inflicted. The law resembles closely the curse 
pronounced by the herald at the opening of the ecclesia: 
duomep KaTapaTtar Kal’ éxdorny éexkAnolay 6 Knpve ovK et TWes EEn- 


t Schaefer, Demosthenes und seine Zeit, II, 108-9. 
BOP, Dp. 450, Nell. Ai tds. & xlix. 67. 


3 xv. 314 (trans. Norlin). Se OG: XXII, 
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maTnOnoav, adr et tis éEaraTa éywr 4} BovAnv 7} Shuov 7} THY 
jrtatav.t It will be noted that instead of \éywy in the curse 
the law has brocxduevos, which is not a very suitable word to 
apply to a prosecutor in court, although, as it happens, it is 
precisely the word used by Hyperides of sycophants.? But at 
the time of the drafting of the law the sycophant was not as 
yet a problem.3 

There is an interesting record of proceedings taken against 
the men popularly regarded as responsible for the condemna- 
tion of the generals after the battle of Arginusae. The pro- 
cedure began by a pofodyn and the charge was rov dfjyov 
éefaTaTnoa: 

And not long afterwards the Athenians repented, and they voted that 
complaints [wpoBodas] be brought against any who had deceived the 
people, that they furnish bondsmen until such time as they should be 
brought to trial, and that Callixenus be included among them. Complaints 
were brought against four others also [rpouB\nOnoav] and they were put into 
confinement by their bondsmen. But when there broke out afterwards a 
factional disturbance, in the course of which Cleophon was put to death, 
these men escaped, before being brought to trial; Callixenus indeed re- 
turned, at the time when the Piraeus party returned to the city, but he 
was hated by everybody and died of starvation.4 


The exact steps in the process are not at all clear. Normally 
the probolé was brought by any citizen who wished to 
strengthen his case against a notorious wrongdoer. The 
known examples of prodo/ai include charges of disturbing 
religious festivals, sycophancy, and deceiving the people by 
false promises.s These are all cases that would naturally 
arouse wide popular interest and concern. The vote of the 
assembly was a mere resolution without legal effect. The 
prosecutor was free to drop the matter or to indict the alleged 

t xxiii. 97. 

2 iv. 35-36, quoted supra, pp. 49 f. 

3 Cf. supra, I, 208-9. 

4 Xen. Hell. i. 7. 35 (trans. Brownson). For another reference to the authoriza- 
tion of probolai by the ecclesia as a regular proceeding cf. Pollux viii. 46: rpoBodal 


5° éyivovto rod Shuov Whdioapevov. Cf. Lipsius, op. cit., p. 214, for a discussion of 
probolé and the definition of Pollux. 


5 Demos. xxi. 10; cf. Lipsius, op. cit., p. 212, n. 118, and pp. 213 fF. 
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wrongdoer. In this case it would seem that the ecclesia or- 
dered by decree that Callixenus and any others responsible 
for the miscarriage of justice be brought to trial. Five were 
brought before the ecclesia and committed to trial. 

Probolai were normally brought into the ecclesia by the 
thesmothetai at the instance of a prosecutor. Whatever ir- 
regularities there were in the case of the generals are not im- 
portant; for some individual must in any case have taken the 
initiative by introducing the original decree. The action of 
the assembly in committing the accused for trial instead of 
limiting itself to expressing an unfavorable opinion regarding 
them is of little consequence. In the last resort the ecclesia 
could do as it liked in its judicial capacity.? 

Xenophon does not say that Callixenus and the others were 
sycophants, but in effect they were. Indeed, Suidas actually 
calls Callixenus a sycophant: 

evaverv’ KadXlfevos 6 Adnvatos dca oukodaytiay dO\a amnveyKato 
THS avatoxurTias Kal doeBelas, Ev AoTEL pLoovMEVOs Kal TevouEvos Kal 
amok\elouevos NiU@ aAmolavety’ Erel NTE VOaTos ExoLVMVOVY Aa’T@ UNTE 
mupos évavery EBovdAovTc, Wamrep obY KoLWwVELY Tots BovAOMEevOLS Kal dEO- 
MEVOLS. 


Diogenes Laertius? says that not long after the death of Soc- 
rates the Athenians felt such remorse that they put Meletus 
to death and banished the other accusers. If there is any 
truth in this statement, the charge must have been the same 
as in the proceedings against the prosecutors of the generals, 
aman Tod Snuov. The story was apparently unknown to Xeno- 
phon, who has something to say of the fate of Anytus and his 
son who fell into evil ways: “So Anytus, even though dead, 
still enjoys an evil repute for his son’s mischievous education 
and for his own hard-heartedness.’’3 It seems that if Anytus 
had been banished Xenophon could hardly have failed to 
mention it in this connection. There is no place in the plan of 
Plato’s Apology, Crito, Euthy phro, or Phaedo for any reference 
to the fate of Socrates’ accusers. 

‘It is not impossible that we have here a contamination of prodolé and eisangelia, 
which, if approved, regularly terminated in an indictment. 

Filta ys 3 Apol. 30-31 (trans. Todd). 
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Isocrates and Aristotle agree that against sycophants there 
were both prodolai and graphai. Aeschines also mentions pro- 
bolé: trav 5& cvKohaytav ws Kaxotpywyv Snuoocia mpoBodds motov- 
yeOa.. There was, according to Aristotle, regular provision 
for probolé of sycophants in the sixth prytany: kal cvxopayrav 
tpoBoras trav AOnvaiwy Kat trav peroikwy péxpt Tpl@v ExaTépu, 
Kay Tis Vrocxouevds TL uw Toon TS Shuw.? Among the graphai 
before the thesmothetai Aristotle mentions ypadal avxo- 
gavrias. It has been observed that Pollux identifies the two 
procedures: rpoBoral 6€ joav kal at ris cuxodaytias ypadal.4 
This loose and inexact expressions finds a measure of justifica- 
tion in the close relationship between probolé and graphé in 
practice. Demosthenes v. Midias is the leading case. Demos- 
thenes first “presented” Midias to the assembly on a charge 
of assault and battery. The vote was against Midias. 
Demosthenes, with this preyudgment of the case in his favor, 
indicted Midias in the regular way. Had the people voted 
otherwise it is not at all likely that Demosthenes would have 
pushed the case. Similarly in the case of Callixenus ef a/., 
the probolé was followed by the filing of an indictment, pre- 
sumably a ypad? dmdrns Tod Squov.® Perhaps a better case is 
that of Agoratus. He was charged with sycophancy in dixat, 
ypadai, and droypadat: wepl 5€ cuxodavtias, dcas odTos 7) dikas 
idlas GuKopavTay édiKaleTo } Ypadas boas éypadeTo h atoypadas 
améypadev, ovdév we Set Kal” Exacrov héyew.? He was convicted 
and fined ten thousand drachmas. The procedure here de- 
scribed could be either prodbolé or eisangelia followed by a 
ypahi cuxoparrias. Lofberg regards it as a probolé.’ | 

Aristotle does not define sycophancy except in so far as he 
very clearly differentiates sycophants from those who make 
promises to the people which they do not fulfil. The fact that 


lease 3 Ibid. \ix. 3. 

Sins Pol. x iiieas 4 vill. 46. 

5 Cf. Latte, in Pauly-Wissowa, 5.0. Zuxopavrias Tpadn. 

© Cf. Lipsius; 0p. cil. pp. 214, 302. 

7 Lysias xiii. 65; &roypagdy was a favorite suit with prosecutors and sycophants. 


8 Op. cit., p. 92. Latte (op. cit.) approves. 
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Aristotle paired the two types of offense shows that he real- 
ized how closely they were related. One is reminded of the 
definition of Aeschines: “It is cvxofavria when one person, 
insinuating an accusation [airiay éuBadwy] into the minds of 
the people, calumniates a man in all the meetings of the as- 
sembly and before the senate.’’? Lipsius? thinks that “gegen 
Sykophantie nur dann Probole zulassig war, wenn durch sie 
das Volk selbst irregeleitet und zu ungliicklichen Massnah- 
men verftihrt worden war.” He cites the proceedings against 
Callixenus e¢ a/. as a case in point. This is undoubtedly true. 
There was a provision that six probo/ai against sycophants 
could be introduced in the “sovereign” (kvpia) assembly of 
the sixth prytany. Why the restriction to six? Could probolai 
be introduced at other meetings? Gilbert thinks they could. 
Aristotle gives a list of the matters that must be provided for 
in the agenda of the éxkAyota xupia in each prytany. He then 
proceeds: 

In the sixth prytany, in addition to the business already stated, the 
question is also put to the vote whether it is desirable to hold a vote of 
ostracism or not; and complaints against professional accusers [cuxopayT av 
mpoPonas], whether Athenians or aliens domiciled in Athens [7&v peroikwy] 
are received, to the number of not more than three of either class, together 


with cases in which an individual has made some promise to the people 
and has not performed it.4 


One is puzzled to understand how citizens and metics 
could alike be sycophants. It is clear that a metic could carry 
on private litigation under the aegis of his prostatés, but it is 
strange that he could be 6 BouvNouevos and prosecute citizens. 
Even citizens could do so only if they were in full possession 
of their citizen rights. This difficulty has not escaped notice. 
Clerc’ advances the theory that a metic could prosecute a 
public offender only when he himself was personally wronged. 
As a case in point, he cites the prosecution of Stephanus for 
false imprisonment as an adulterer by Epainetus of Andros.° 


Ti TAG. 
PO paci. Pon 213. 4 Ath. Pol. xii. § ( trans. Kenyon). 
3 Const. Antigu., p. 303. 5 Les Météques athéniens, pp. 113 f. 


6 Demos. lix. 64 ff.; cf. Hommel, in Pauly-Wissowa, s.v. “Metoikoi.” 
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Perhaps Lysias, who prosecuted Eratosthenes on his audit, 
may be classed here because of the judicial murder of his 
brother by the Thirty. But it is quite unlikely that there 
could be a sufficient number of such metics to warrant a 
charge of sycophancy against three each year. 

It may be suggested that in the informal procedure of a 
probolé a metic might be “presented” as a sycophant, even 
though he was not actually engaged in litigation. A metic 
like Melas the Egyptian, as head of a group of sycophants,’ 
might fall within the definition of a sycophant-agent and be 
liable for “presentation” without actually participating in a 
prosecution. 

Sandys, in his note on the passage in Aristotle,3 is of the 
opinion that a foreigner who desired to accuse anyone of an 
offense against the people was required to obtain special per- 
mission for that purpose from the proper authorities. But, 
as Lofberg points out,‘ the passages in Andocides upon which 
Sandys relies deal sl immunity (d5ea). Such persons were 
really unvuTal. A good example is Teucrus,> who turned 
state’s evidence against those implicated with himself in the 
profanation of the Mysteries. In any event such cases could 
not have been frequent enough to produce sycophants of 
sufficient importance to rank with citizens. There were other 
ways of dealing more effectively with false informers.® 

In a passage in Aristophanes there is a reference to prose- 
cutors of some kind in the words: 


« Lysias xii. Kahrstedt( Studien zum Off. Recht Athens, 1, 302) has some discus- 
sion of the metics and other aliens as prosecutors. The twelfth oration of Lysias does 
not fit into his theories, so he disposes of it as follows (p. 304, n. 1): The speech 
against Eratosthenes was written by Lysias for his prostatés. Afterward he published 
it as a “Broschire”’ with such changes as were necessary to make it appear to be a 
speech of Lysias himself. This is a heroic measure for disposing of an inconvenient 
matter. Kahrstedt, moreover, offers no explanation of the importance of the metic 
as sycophant, unless he assumes that Aristotle (4h. Pol. xliii. 5) is speaking of the 
time when in practice the prostatés had disappeared. 


2 Tsaeus Vv. 19. 2 Athol xiii es: 1 OD oct Deo: 


5 Andoc. 1. 15: devtépa tolvuy pnvuots eyéveto. Tevxpos qv @Odbe peérorkos, ds 
@xeto Meyapade tbretehOwv, exetOey d€ exayyeddeTat TH BovdAf, et ot Gderay doter, 
pnvicey repli TOV pvaTnpiwv, cuvepyos wv. 


6 Dioclides was put to death (Andoc. 1. 65-66). 
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éml TOLOW aTpayLoow Duar 
avTwpuocias Kal mpookAnoes Kal wapTupias guvEeKO\AWY, 
t >] an 
WoT avarnoav deuatvovtas moddovs ws TOY TOAE“AapxXoV.! 


It is not easy to understand why citizens involved in litiga- 
tion should rush to the polemarch for help,? and it is vain to 
speculate on the kind of aid they sought. It seems best to let 
the question rest. Lipsius’ believes that in actual practice the 
metic was permitted to prosecute wrongdoers without the 
interference of a prostatés. Hommel goes even farther and 
says that metics became so closely associated with the citizen 
body “‘dass sich sogar die Sycophanten vielfach aus ihren 
Reihen rekrutierten.”’4 This seems to be the correct view. It 
is quite natural, especially in the fourth century, that democ- 
racy should welcome aid from men who, though not citizens, 
had long been resident in Athens. They fought the enemies 
of Athens in the field: Why should they not be encouraged to 
attack public wrongdoers in the courts? 

It can be assumed that sycophants were “‘presented”’ only 
once a year. If sycophants were such a curse as the reader of 
the orators and Aristophanes is led to believe, why such re- 
straint? Two reasons may be suggested. The principal one is 
that a resolution regarding the alleged sycophancy of an indi- 
vidual was easy to put forward. No proof was needed, only 
denunciations. There must have been many ods dpres 


1 Wasps 1040-42. 


2 The commentators afford little or no aid. Blaydes is satisfied with quoting the 
scholiast who adds nothing to Arist. op. cit. Van Leeuwen cites Aristotle and sup- 
poses that the harassed citizens are seeking aid against peregrinos istos sophistas, 
without suggesting what sort of aid they sought. Whether they are called sophists 
or sycophants is of little consequence. Without sophists there would have been few 
sycophants. Rogers refuses to offer any explanation. Starkie, too, is at a loss, but 
he conveniently cites several explanations offered which need not be repeated. He 
is right in saying: “We must suppose that the dapdyuoves sought his help against 
the alien sycophants.” Lipsius (op. cit., p. 64, n. 1) gives it up, but on p. 620, n.1, 
he says in reference to Wasps 1042: “Beidem es doch am nachsten liegt, mit Romer 
Studien zu Aristophanes S. 108 f. an eine ypadi Eevias zu denken, mit der der 
bedrangte Burger sich gegen Sycophanten wehrt.” In the time of Aristotle (4¢/. 
Pol. lix. 3) the thesmothetai introduced ypadai fevias, but it may well have been 
different in the fifth century. Cf. Lipsius, op. cit., p. 86, who uses Aristophanes’ evi- 
dence in assigning the suit to the nautodikat. 


3 Op. cit., pp. 791 f. SR ODacit. 
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noecav &y TH OnuokpaTia amo ovkodarTias Cavras, to quote the 
words of Xenophon in describing the sycophants executed by 
the Thirty.t The public approval with which these measures 
met? shows that if a general charge of sycophancy as dis- 
tinguished from an indictment based upon a specific law 
could be made at will by interested persons in the assembly 
even once a prytany, there was grave danger that the public 
service would suffer. [f a man received an adverse vote in the 
ecclesia, his usefulness as a prosecutor would be impaired if 
not ruined. If the resolution failed, the mover was free from 
any kind of punishment. Freedom of prosecution in Athens, 
like the freedom of the press in modern communities, could 
not be endangered. 

The use of eisangelia against sycophants is attested by 
Isocrates only. The process was available in any “sovereign” 
assembly. No certain instances of its use against sycophants 
are known. Aristotle does not mention it as a proceeding to 
be used against sycophants. The Thirty, it is true, had syco- 
phants tried by the boulé. The process was e/sangelia, but the 
administration of justice at that time was far from normal. 

There are no certain instances of ypad1) ovcofavtias except 
in connection with prodo/é in the cases of Callixenus et a/. and 
Agoratus.4 It is known that Aristogiton was once condemned 
for sycophancy: ri yap av yéo.ro ovxodarrias kal rapavoutas 
deworepov, ed’ ois dudorépors odTos HSpAnkev;> There is no men- 
tion of the kind of process used, but the word &dnxev affords 
a slight clue. It clearly implies a court action, viz., a ypad7 
cuxopavrias. The close relationship between prodolai and 
graphat perhaps explains the remark of Pollux: rpoBodai 6¢ jaar 
Kal at THS ovKoparTias ypadal.. The probolé was a test of pub- 
lic sentiment. If it was unfavorable to the accused, an in- 
dictment and regular trial followed at the option of the pros- 


OU ETL Meh W854: 

2 [bid. and Arist. Ath. Pol. xxxv. 2-3. 

3 Xen. Hell. ii. 3. 12: kat 7 re BovdAy Hdews abtdv xkatepnditero. Cf. supra, 1, 332. 
‘Xen. Hell. i. 7. 35; Lysias xiii. 6¢. } 


5 Demos. xxv. Ig. evils do. 
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ecutor. In exceptional cases a Whdioua might be introduced 
providing for a trial. 

Pollux mentions “denunciation” (aos) as a process used 
against sycophants.t It at once arouses suspicion. Lofberg? 
suggests that “it was probably employed against those who 
made a business of attacking merchants and traders by 
bringing ¢aces against them.” This is in agreement with the 
view of Lipsius.3 The explanation may lie in the desire to 
protect commerce and mining by allowing the use of a process 
that brought some profit to the successful prosecutor of this 
type of sycophant, the half of the fine levied. But it is a mat- 
ter for suspicion that Isocrates* did not add it in his list of 
processes against sycophants. It would have strengthened his 
argument. That special care was taken to protect merchants 
and shipowners from sycophants is shown by the laws cited 
in Epichares v. Theocrines.s The text of the law is not pre- 
served, but the speaker discusses it at some length. It was 
aimed at those who “‘presented”’ merchants and shipowners. 
The law absolutely forbade one to “present” (¢atvew) a mer- 
chant or shipowner: ei wy moreber Tis atr@ belie ev byiv 
yeyernueva mepl Gy TovetTar THY daow: édy J€ Tis Tapa Tav’Ta TOLH 
trav avxohavrotyTwy, evberéw atrav eivar kal draywyiv. The only 
proof of sycophancy in this type of case would be the failure 
to persuade at least one-fifth of the jury. If a prosecutor took 
action immediately after the counting of the votes, the al- 
leged culprit could be arrested summarily (adraywyh) as one 
caught in the act. If there was any delay, the prosecutor 
must then proceed by @éeés.° The penalty would in all 
probability be determined by the jury in addition to the 
penalty of one thousand drachmas: 

dre 6’ov Tats xtAlats povoy Evoxds EoTW AAAG Kal aATaywyh Kal Tots 
aos, doa KENEVEL TATXELY 6 VOMOS OUTOGL TOV GUKOpaVYTOdYTA TOUS EUTOpOUS 
Kal Tovs vauKAnpous, padlws EEF av’TOV TOD voyou yrwoecbe.’ 


I vill. 47. 
a OD. Cite, Pr 92. 5 Demos. lviii. 10-11. 
HOP, Cth Pgia: 6 Pollux viii. 49; cf. Lipsius, op. cit., p. 329. 


4 xv. 314. | 7 Demos. lviii. 10. 
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In the nature of the case sycophants could rarely avail 
themselves of dixa. But there are some examples, such as 
the case of Callimachus in Isocrates.t He brought a charge of 
homicide against an opponent. The case failed utterly when 
the woman alleged to have been slain was produced alive in 
court. Another suit for manslaughter prosecuted by an al- 
leged sycophant was that of the choregus in Antiphon.? A 
client of Lysias? was charged before the Areopagus with 
wounding with intent to kill on what were claimed to be very 
trivial grounds. A similar case is dealt with in the third ora- 
tion of Lysias. But neither of these cases is conclusive. In 
Theomnestus v. Stephanus the plaintiff recalls that the de- 
fendant brought a charge of homicide against the notorious 
Apollodorus. His account of it is as follows: 

He wished to drive Apollodorus into exile from his country. He brought 
a false charge against him, that he had once gone to Aphidna in search of 
a runaway slave that belonged to him, and that he had there given a blow 
to a woman, and that she had died of it; and he suborned some slaves 
and got them to represent that they were Cyrenaeans, and gave notice to 
Apollodorus to appear on a charge of murder in the court of Palladium. 
And Stephanus conducted the prosecution, and affirmed on oath that 
Apollodorus had killed the woman with his own hand, imprecating de- 
struction upon himself and his race and his house, affirming facts which 
never took place, and which he never saw nor heard from any human 
being.4 


In Isaeus the claimant to an estate is said to have “acted 
at the instigation of Melas, the Egyptian whose advice he 
followed in everything.’ Presumably Melas was to receive 
a share of the estate for his services. This may be inferred 
from the speaker’s statement that some friends never re- 
ceived from Dicaeogenes “money they had lent him, others 
were deceived by him and did not receive what he had prom- 
ised to give them if he should have the estate adjudicated to 


TXVill. §2. Pats 3 iv. 
4 Demos. lix. 9 ff. (trans. Kennedy). 


5 vy. 7-9, 40. Melas was probably a resident alien; cf. Wyse, The Speeches of 
Isaeus, p. 415. 
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him.” Perhaps the wrongdoing of Melas and other friends of 
the claimant consisted in perjury only. 

The encouragement of strife and litigation is injurious to 
the public interests. One count in the indictment of the syco- 
phant is that he was responsible for unnecessary litigation. 
In the Son of Tisias v. Callicles the plaintiff claims that his 
opponent is a sycophant.? In all probability Callicles had 
merely shown himself resourceful in finding various causes of 
action against the son of Tisias for the purpose of ruining him 
and getting possession of his farm. He was assisted by claims 
put forward by Callicrates and a cousin. Such a man was 
doubtless, in the words of the speaker, “‘a bad and grasping 
neighbor,”’ but scarcely a sycophant in any reasonable legal 
sense of the word. 

The laws against sycophants had to be set in motion by 
volunteer prosecutors. Naturally, the victims of sycophants 
would be the first to avail themselves of these laws for their 
own protection unless they happened to be peaceable (ampay- 
yoves) men who shrank from litigation and preferred to pay 
for protection. In the Memorabilia,s Xenophon has preserved 
an instructive account of how Crito, upon the advice of 
Socrates, availed himself of the services of Archedemus, who, 
like a modern lawyer, proceeded to attack the sycophants 
with their own weapons to the great advantage of Crito and 
those of his friends who employed Archedemus. 

I remember that he once heard Crito say that life at Athens was difficult 
for a man who wanted to mind his own business. ““At this moment,” 
Crito added, “‘actions are pending against me not because I have done the 


plaintiffs an injury, but because they think that I would sooner pay than 
have trouble.” 


™One is inevitably reminded of the common-law crimes of champerty and 
maintenance. ‘Maintenance is the officious intermeddling in a suit that in no way 
belongs to one by maintaining or assisting either party with money or otherwise to 
prosecute or defend it”; “Champerty is a bargain with a plaintiff or a defendant to 
divide the land or other matter sued for between them if they prevail at law, where- 
upon the champertor is to carry on the party’s suit at his own expense” (Clark, 
Criminal Law, p. 322). 


2 Demos. lv. 1-2. 


3 In § 31 he is said to have forged a document. at ao: 
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“Tell me, Crito,” said Socrates, “do you keep dogs to fend the wolves 
from your sheep?” 

“Certainly,” replied Crito, “because it pays me better to keep them.”’ 

“Then why not keep a man who may be able and willing to fend off 
the attempts to injure your” 

“T would gladly do so were I not afraid that he might turn on me.” 

“What? don’t you see that it is much pleasanter to profit by humoring 
a man like you than by quarrelling with him? I assure you there are 
men in this city who would take pride in your friendship.” 

Thereupon they sought out Archedemus, an excellent speaker and man 
of affairs, but poor. For he was not one of those who make money un- 
scrupulously, but an honest man, and he would say that it was easy to 
tikestorieitetomitalscmaccusers a yam He soon found out that Crito’s 
false accusers [tT@v cuxomayTovytwy Tov Kpitwva] had much to answer for 
and many enemies. He brought one of them to trial on a charge involving 
damages or imprisonment. The defendant, conscious that he was guilty 
on many counts, did all he could to get quit of Archedemus. But Arche- 
demus refused to let him off until he withdraw the action against Crito 
and compensated him. Archedemus carried through several other enter- 
prises of a similar kind; and now many of Crito’s friends begged him to 
make Archedemus their protector, just as when a shepherd has a good 
dog the other shepherds want to pen their flocks near his, in order to get 
use of his dog. Archedemus was glad to humor Crito, and so there was 
peace not only for Crito but for his friends as well.! 


t Ibid. (trans. Marchant). 


CEA EE RG. 
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When a defendant appeared before the magistrate, judicial 
official, or board and joined issue with the plaintiff on the 
merits of the case, the proceeding was known as ei@véckia.? 
If, however, the defendant claimed that in law the issue was 
not actionable (yu) eicaywymov elvar tiv dixnv), he was 
privileged to enter a special plea which, in fourth-century 
practice at least, was tried separately.? Special pleas and de- 


1 Isaeus vi. 3; vil. 3; Demos. xxxiv. 4. 


2 Doubtless the judicial official or board before whom the case was brought had 
the right to refuse to take the case to court if for good and sufficient reasons it was 
not deemed eigaywytmuos; cf. Lipsius, Das Attische Recht, pp. 819, 845; supra, I, 289. 
The basis upon which a magistrate could summarily reject a plaint has been well 
stated by Calhoun, CP, XIV, 343-44: “The magistrate knows the laws governing 
the admissibility of actions, for he is in possession of official copies. That is to say, 
he knows what several actions fall within his jurisdiction, the times at which they 
may properly be instituted, and the persons in whom the right of action is reposed 
as well as the issues of fact that may properly be raised by the plaintiff’s declaration 
in each several action. These laws he applies to facts of which he takes judicial 
notice, or those which appear on the face of the complaint, or are conclusively 
established by admissions of the plaintiff, or by the plaintiff’s refusal to plead. If 
any of these facts, so established, constitutes a bar to the admissibility of the action, 
he has no choice but to dismiss the suit at whatever point in the proceedings its 
inadmissibility is established. But if its inadmissibility is not so established, and 
an issue of fact is properly tendered by the plaintiff, the magistrate cannot dismiss 
the action.” There is no good ground for supposing, as Calhoun does (p. 340, n. 1), 
that a magistrate would reject a complaint because it was barred by the “statute of 
limitations.” The claim of Apollodorus against Phormio was outlawed, yet it came 
to trial even in the face of the opposition of Phormio (Demos. xxxvi, 26-27). 

There is one recorded case in which the king archon rejected a charge of murder, 
not because it did not come within his jurisdiction but because it was so late in the 
year that there was not time enough to hold the three rpodtxacia: which, according 
to law, must be held a month apart (Antiph. vi. 38, 42). The plaintiff complained 
but took no action: kal drt obk Adixer abrovs, méytorov onuetov’ PidoKpadrns yap 
ovTool érépous TaV trevOivwy Ecere Kal EouKodPavTa, TovToOv dé TOU Bactréws, bv hact 
dewa kal cxérrLa elpydobar, obk HAVE KaTnYopHowy els Tas evOivas (1bid. 43). 

It would also seem that if a complaint or indictment was not properly drawn, the 
magistrate could require it to be amended. In Dionysius v. Agoratus, an araywyn 
before the Eleven, the plaintiff was required to insert the words én’ abropwpw in 
the indictment. If he had refused, it is manifest that the Eleven would not have 


7 
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murrers of English law and exceptio fori of Roman law were 
in Attic law variously denominated as dvrivypadn, tapaypadn, 
and dtauaprupia. Early in the fourth century éyrvypady dis- 
appeared from Athenian practice, and the dcawaptupia was 
used only in inheritance cases, while tapaypady was used for 
all other cases. In the following pages an attempt is made to 
trace the earlier history of these pleas and describe their 
working in practice. 

In the scanty records of fifth-century litigation there are 
no certain references to special pleas of any kind. In a speech 
of Isocrates which Blass puts in the year 399 B.c.,’ the d.a- 
yaptupia is mentioned as a procedure quite familiar to the 
dicasts.? 

The procedure in a diamartyria was as follows.3 If the de- 
fendant pleaded that the case was not actionable, the prose- 
cutor had the right to put forward a witness to support his 
claim that the case was actionable. The defendant must now 
prosecute the witness for perjury. If he succeeded, the plain- 
tiff might be totally debarred or compelled to change his 
procedure or his plaint. If the witness was acquitted, the 
original case as filed went to trial. This type of procedure 
is well illustrated in Aristodicus v. Pancleon Aristodicus 
brought action against Pancleon before the polemarch. The 
nature of the case is unknown. In his rejoinder the defendant 
pleaded that since he was a Plataean and consequently in 


accepted the indictment (Lysias xiii. 85-87; Lipsius, op. cit., p. 819; Calhoun, op. cit., 
pp- 342-43). In a claim for an estate the speaker was obliged in the anakrisis to add 
to his pleading that his mother was the sister of the testator. Otherwise it seems his 
claim would have been rejected. In this way he claimed the estate not as the grand- 
son of Aristarchus I, the testator, but as the nephew of Aristarchus II, who was in 
possession (Isaeus x. 2; cf. Wyse, The Speeches of Isaeus, p. 651; Lipsius, op. cit., 
p- 819, n. 55; Calhoun, op. cit., p. 343). 

1 Tsoc. xviil; it has been variously dated from 403 to 397 B.c.: cf. Blass, Attische 
Beredsamkeit, 1, 214; Jebb, Attic Orators, Il, 235. 


2 For the moment the date of the d:ayaprupia is postponed. 

3 The fullest account is found in Harpocration, s.v. dvauaprupia; cf. Wyse, op. cit., 
pp: 233 ff. 

4The unknown speaker of Lysias xxiii, entitled card Ilayx\ewvos Ste obk Hv 


TA\aravebs, gives an account in §§ 13-14 of a previous suit brought by Aristodicus 
against Pancleon and tells the result. 
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possession of Athenian citizen rights the case should not come 
before the polemarch. Aristodicus thereupon produced a wit- 
ness who testified that Pancleon was not a Plataean. Pancle- 
on denounced the witness (éruoxnPémevos) but did not prose- 
cute him. Consequently the case was tried before the pole- 
march. The plaintiff won the suit. 

An example of the opposite type of proceeding where the 
defendant supported his plea by a witness is found in Isoc- 
rates.’ Callimachus brought action against the speaker as 
being responsible for the confiscation of a sum of money by 
the Ten who succeeded the Thirty. The speaker agreed to 
settle the case by the payment of two minas. The agreement 
was sanctioned in a diaira él pynrots. Such an arbitration 
was as binding as any other and rendered the matter res judi- 
cata. Callimachus, disregarding this legal settlement, again 
sued the speaker, who pleaded the arbitration in bar of action 
and supported his rejoinder by a witness. Callimachus did 
not denounce or prosecute the witness. .The case was in con- 
sequence dismissed but in some to us unknown fashion he 
re-entered the same suit (zeicas 5& riv apxhv wadw Thy abrhy 
Sixnv éypéaro).” The defendant met the new action by plead- 
ing that it was contrary to the amnesty, and entered a 
paragraphé according to the recent law of Archinus: dy 71s 
dukatnTrar mapa Tovs Gpxkous, e€etvar TH HhelyovTe. Tapaypawacbar, 
Tovs 6€ GpxovTas Tepl To’TOV TpwTov eEloayev, eye O& Tpd- 
Tepov Tov tapaypawdauevov.s Lhe paragraphé was tried separate- 
ly and the defendant spoke first. 

This is one of the earliest if not the first case that came 
under the law of Archinus, as is indicated by the opening 
words of the speaker: 

el prev Kal GAOL TLves Hoayv HYwvicpevor ToLa’TnY Tapaypagny, an’ 
avTov TOU mpayuaTos Npxounv av Tovs oyous Tovetobar’ viv dé avayKn 
jTepl TOU vO“ov TpwTov elmety Kal’ dv eicednVOapyer, iv’ EmioTapeEvor TeEpt 
ov dudioBnrovuev tiv Whdpov depyre, Kal pnoels Vay Bavuaoy, Lore 
hevywv tiv Oikny mpoTepos hEYwW TOD OiwKoVToOs.4 


I xviii. IT. 3 Tsoc. xviii. 2. 


2 Ibid. 12; cf. Lipsius, op. cit., p. 857, n. 41. a Pier 
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The law belongs to the archonship of Euclides, 403/2 B.c.? 
It has been pointed out that the words roatrnv rapaypadny 
(this kind of paragraphé), as used by Isocrates, indicate that 
a paragraphé is not a novelty to the dicasts.2 The novelties 
are the reversal of the order of the speeches and the applica- 
tion of a paragraphé to cases brought contrary to the amnesty 
in the opinion of the defendant. There is no reference to a 
paragraphé before Isocrates’ speech against Callimachus, but 
this does not prove that it did not occur. In the Herodes 
murder case in Antiphon, about 416 B.c., the defendant ar- 
gues that he should not be tried as a xaxodpyos before the 
Eleven but as a homicide in the Palladium.3 Although the 
technical argument is treated separately in the speech from 
the proof of his innocence, this does not amount to a special 
plea argued before the main issue was tried. But the resem- 
blance struck the author of the Hypothesis, who says the 
defendant ro pév ris Kaxovpylas éyxAnua amodberar tapaypa- 
duxas. This case does not prove that paragraphé did not exist 
at this time. It merely indicates that it would not be used in 
endeixis.4 

Some time in the early part of the fourth century the 
paragraphé used in amnesty cases was extended to practically 
all civil suits, with the exception of cases involving the 
devolution of estates in which a special plea was still managed 
by diamartyria. All special pleas in the speeches in the De- 
mosthenic corpus, with the exception of an inheritance case, 
are paragraphai. A different type of special plea called 
avtiypady 1s found in the Pancleon case of Lysias.s The speak- 
er summoned Pancleon as Aristodicus had previously done® 
before the polemarch. Pancleon entered a demurrer, an ex- 


* Cf. Lipsius, op. cit., p. 846. 3 Antiph. v. 8 ff., 16, 95-96. 
2 Calhoun, Ce xii Iara, 4 Calhoun, op. cit., pp. 170 ff. 


5 Lysias xxiii. The speech is of uncertain date, but must belong to the fourth 
century. It in all probability antedates the extension of paragraphé to other than 
amnesty cases. Wilamowitz (4ristoteles und Athen, X11, 368 ff.) has shown that this 
speech is genuine and has analyzed it in a very satisfactory manner. 


6 Thid. 13-14. 
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ceptio fort, called avrvypagh.t The plaintiff spoke first and de- 
voted his speech entirely to proving that Pancleon was not a 
Plataean. Not a word is said about the main issue, which is 
quite distinct as the words ris re dvtiypadas &exa Tavrnol 
Kal avrhs Ths dixns Show. It has been noted that in this speech 
alone in Lysias the speaker when introducing a witness al- 
Ways says xal pou éridaBe 7d tdwop. This would seem to indi- 
cate that the time allowed for the speech was quite brief.’ 

Aside from Aristodicus v. Pancleon’ and the diamartyria 
referred to in the Callimachus case of Isocrates,* there are no 
examples of diamartyria except in inheritance cases. The 
paragraphé of Archinus was apparently extended to all civil 
cases except devolution of estates, émdixaciar or dradixacia 
kAnpov. For such cases a diamartyria (oath by a witness) to 
the effect that pi) éridcxov elvar rov Kdjpov bvTwv maléwy 
yvnoiwys was particularly effective. If the witness was ac- 
quitted of perjury, the claimants of necessity abandoned their 
pretentions and the child or children remained in possession.° 
This applied not only to the present claimants but to future 
claimants. This was a simple and convenient process in a 
diadtkasia where several claimants who based their claims on 
different grounds might appear. Under these circumstances 
it seems likely that the convenience and practical advantages 
to be derived from diamartyria rather than any legal require- 
ment determined its use in inheritance cases.’ So far as the 
paragraphé is concerned, no one with any familiarity with 
litigation would have used it to protect himself in the posses- 
sion of an estate against several claimants. In a diadikasia 
there are, strictly speaking, neither plaintiffs nor defendants. 
Consequently even if the law permitted a paragraphé the pro- 


t Tbid. 10; cf. §: émevdy 5€ wor abtyy avreypawaro pi) eicaywytpor elvar. 
2 Cf. Wilamowitz, op. cit. 

3 Lysias xxill. 13-14; cf. supra, pp. 76 f. 

aXvilid tect sy pra. p.\'77. 5 Demos. xliv. 46. 

6 Cf. Calhoun, op. cit., pp. 176-77. 


7 Ibid., p. 178, n. 1, as against Leisi, Der Zeuge, p. 29, and Beauchet, Histoire du 
droit privé de la République athénienne, II, 596, n. 2. 
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cedure would be tedious and the result might be inconclu- 
sive. 

It would seem reasonable to suppose that special pleas 
argued separately would be as desirable in criminal as in civil 
cases. Such was the view expressed by Meier-Schomann-Lip- 
sius in Der Attische Process.? The only evidence cited for this 
view is the reference to a graphé in Harpocration, 5.v. diayap- 
Tupla: ot vowor KeNEVOVoL OLtapapTupEty él Tals ypadats Tats 
TOU ampocTaciov Tov BovAdmEvoY Ouolws TV E€ywv Kal TaYV ETt- 
xwptwv. Glotz accepts this view without discussion. Lip- 
sius was the first to doubt the occurrence of either dia- 
martyria or paragraphé in public cases.4 But he merely gives 
the reasons for his doubts without attempting to settle the 
question. But Calhoun’ has made it quite clear that the law 
of Archinus did not apply to criminal cases. Much weight is 
given to the fact that the terminology of the law of Archinus 
is applicable only to civil suits. In the section of this law 
cited by Isocrates,° which seems to be a genuine quotation,’ 
two words occur which in a law could refer only to a civil 
process. They are dcxdfnra® and érwBedia. If either party 
lost a paragraphé he forfeited to his opponent one-sixth of the 
amount at issue. In a public suit this poena temere ligantium 
took the form of a fine of one thousand drachmas and denial 
of the right to bring a similar graphé, endeixis, apagogé, etc., 
in the future if the prosecutor failed to obtain at least one- 
fifth of the votes.° 


~ Cf. Calhoun, op. cit., pp. 176 f., for the difficulty if not the impossibility of 
using a paragraphé in an inheritance case. There is, however, a possibility that if, 
at a subsequent time, a claimant appeared and sued for an estate settled by a dia- 
martyria, a paragraphé might be the simplest way of handling the case. It would be 
a choice between another diamartyria with the attendant risks and a paragraphé 
pleading the previous acquittal of the witness in bar of action; cf. idid., p. 173, n. 10. 


PAR ap 

3 Darem.-Saglio, s.v. “Paragraphé.” 5 Op. cit., pp. 179 fF. 

AOD, Cll Peres eo: ® xviii. 2, quoted supra, p. 77. 
7 Cf, Calhoun, op. cit., p. 170; Hommel, Berl. Phil. Woch., XLIV, 541. 

8 Calhoun, op. cit., p. 183, n. 4; Hommel, op. cit., p. 543. 

9 Lipsius, op. cit., p. 940. 
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It is significant that in the records of litigation there is no 
instance of paragraphé in a public suit.t Andocides does not 
resort to a paragraphé though he appeals to the spirit of the 
amnesty. After praising the moderation of the citizens in the 
amnesty which both friends and foes recognized, he asks not 
as a right but as a favor that they deal with his case in the 
same spirit: uy perayvere, unde Botd\eobe tiv rod &rooTEpoat 
Tavtns Ths do€ns.2 Agoratus’ without doubt appeals to the 
amnesty in his defense against an apagogé for homicide. “I 
understand,” says the prosecutor, “‘that he intends to refer 
to the oaths and agreements, and will tell us that his prosecu- 
tion is a violation of the oaths and agreements that we of the 
Piraeus contracted with the party of the town.” The fact 
that the prosecutor speaks first, however, shows that Agora- 
tus did not resort to the paragraphé provided by the law of 
Archinus. In spite of the sophistical arguments of the pros- 
ecutor‘ to the contrary, Agoratus should have been protected 
by the amnesty.5 In the dokimasia cases in Lysias® there 1s 
only one direct reference to the amnesty. The accuser of 
Evandros’ says that he hears that Evandros kai rds ovv6qxas 
iyas trouvnoew. In Lysias xxxi there is no direct mention of 
the amnesty but merely the vaguest reference to the spirit of 
reconciliation. 

The case of Philo of Coele shows how criminal cases, 
brought into court contrary to the amnesty, were handled: 
evoerxOevTa TapatpeaBevecOar, Kal mepl wey TOU TpayuaTos ovdEV 
éxovTa amodoynoacbar, Tas d€ auvOnKas mapexouevov, EdokEV 
buiv adeivac kal unde kplow rept atrod roujoacba.® Philo did not 
deny the facts but merely claimed the protection of the 


t For the moment the discussion of diamartyria in public suits is deferred. 

2 Andoc. 1. 140. 3 Lysias xiii. 88. 4 Tbid. 88-89. 

5 Cf. Frohberger-Thalheim (Lysias Reden, 1, 73-74), who admits the applicability 
of the amnesty but believes that he might have entered a paragraphé. 

6 xvi, xxv, xxvi, xxxi; cf. Cloché, REG, XXIX, 24-25. 7 xxvi. 16. 

8 Isoc. xviii. 22. éderéus here is used in a general sense of “indictment”’ (Lipsius, 
op. cit., p. 335, n. 65). Normally a case of rapampeoBela would come to the thesmo- 


thetai from the euthynat, if the system of euthyna described by Aristotle (4th. Pol. 
xlviii. 3-5) was in force at the time (Lipsius, op. cit., p. 398, n. 88). 
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amnesty and was discharged without trial. It is hard to see 
just why the case ever came to court. The magistrates before 
whom such cases were filed had the power to refuse to accept 
them.! According to Andocides,? aypadw 5é vouw Tas apxas pr 
xpjobar unde epi évds. As it did come to court, the probable 
procedure was as follows. The prosecutor made his charge 
and Philo replied that the charge was correct and claimed the 
protection of the amnesty which was granted by the court in 
some fashion that justified Isocrates in saying that there was 
no trial. In any event there was no paragraphé in which the 
accused spoke first. 

It is not wise to pay too much attention to Andocides’ 
discussion of the amnesty law. For example, he is manifestly 
wrong when he says that Meletus, who assisted in the arrest 
of Leon of Salamis, was safe from a charge of homicide or 
BotX\evors at the hands of the sons of Leon 871 rots vépuous det 
xpjobat amr’ Eixdetdov &pxovros.3 His immunity depended upon 
the fact that only those who murdered atroxepia could be 
tried for murder. It is also doubtful whether this law, as in- 
terpreted by Andocides, provided complete immunity for all 
offenses which antedated the restoration of democracy after 
the overthrow of the Thirty.4 The case of Philo and the con- 
siderations drawn from the terminology of the law of 
Archinus are amply sufficient proof that paragraphé did 
not apply to public cases.‘ 

The date of the introduction of diamartyria is undeter- 
mined. It was a well-known process at the time of the de- 
livery of Isocrates’ eighteenth speech and was undoubtedly 
older than the paragraphé of Archinus. In Isocrates xviii, 
where the paragraphé of Archinus is spoken of as a novelty to 
the dicasts, the procedure of diamartyria is quite familiar to 
them. This would seem to indicate that 1t was in use before 
the archonship of Euclides. Glotz,° speaking of the relative 


UCL SUDray pa sate. 21. 89. 31. 94. 


4 Calhoun, op. cit., pp. 181 f.; cf. Schreiner, De corpore iuris Atheniensium, pp. 
92 ff.; Hommel, op. cit., pp. 543 f.; Platner, Process und Klagen, I, 157. 


5 Cf. Hommel, op. cit. TO pic: 
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antiquity of paragraphé and diamartyria, says: “Des deux 
procédures, la plus ancienne est celle de la dvauaprupia, qui 
semble une vague survivance de l’antique cojuration.” This 
is a most attractive suggestion. We have in diamartyria one 
of the most striking survivals of compurgation to be found in 
Athenian law. It has some affinities with the evidentiary 
oath out of which it grew. The evidentiary oath began as an 
exculpatory oath allowed to the defendant alone; soon it was 
allowed to the plaintiff as well. This feature appears in dia- 
martyria also.? In Aristodicus v. Pancleon the plaintiff re- 
sorts to a diamartyria; in the Callimachus case‘ the defendant 
presents a witness. When paragraphé displaced diamartyria 
in all private suits except inheritance cases, in practice it is 
always the direct heirs who resort to a diamartyria. In theory 
there is no reason why the claimants might not each have a 
witness testify to the contrary—that the estate is subject to 
claim at law (émidixos) because there are no heirs. But such 
a proceeding would be cumbersome and would entail dangers 
for the witnesses and the claimants. We may be sure that it 
is not a matter of accident that in the records of inheritance 
cases there are no references to a diamartyria of claimants. 

In addition to its use in inheritance cases, diamartyria con- 
tinued to be used in public suits. Harpocration’ speaks of 
diamartyria in connection with ypadai arpooraciov. This proc- 
ess was intended to punish a resident alien who had not 
registered his prostatés as the law required. Here 6 drapyap- 
tupayv of the plaintiff might tesify that there had been no regis- 
tration and the metic would have to prove his case by pros- 
ecuting the witness for perjury. The procedure puts the 
burden of proof upon the defendant, who now becomes the 
plaintiff. Presumably the defendant also had the right to put 
forward a witness to testify, for example, that he was not in 


™On the analogy of duwyocia, an oath taken by both parties at the anakrisis, 
dvauaprupia means a deposition that could be offered by both sides. It is nowhere 
said explicitly that the witness to a diamartyria was sworn, but it seems wholly im- 
probable that such an important witness would not be sworn. 

Ci uiray aloo. 3 Lysias xxill. 13-14. HIsoceXvills 11s 


5 S.v, duawaptupia; cf. Wyse, op. cit., pp. 233 fF. 
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fact a resident alien and consequently had done no wrong in 
not registering a prostatés. We have a speech of Lysias en- 
titled apds rhv ‘Aptorodnuou ypadiy diauaprupia.t Here obvi- 
ously the diamartyria is that of the defendant to meet the 
charge of Aristodemus. 

More than one hundred types of suits, public rt private, 
are mentioned in the sources. These were distributed among 
a dozen or more magistrates, Judicial officials, and boards. 
The distribution of suits has been worked out pretty satis- 
factorily in modern handbooks, but there are still difficulties. 
The average Athenian citizen who as dicast, litigant, presid- 
ing officer, or spectator became more or less familiar with 
procedure could easily, with the aid of friends and legal ad- 
visers,? select the right procedure. Mistakes in seeking the 
proper court could be corrected by the officials who entered 
cases for trial, but prosecutors might successfully insist, as in 
the two cases against Pancleon,? and have the case filed as 
they wished. In some cases the Athenian code offered a 
choice of remedies for a grievance. 

Solon provided not one but many ways of proceeding against wrong- 
OCS wwe y. Take theft for example. Are you able-bodied and confident 
in yourself? Take a thief to prison: but you risk the penalty of a thousand 
drachmas. Are you not strong? Take the magistrates with you; they will 
do it. Are you afraid of this too? Indict him. Do you distrust yourself 
and are you too poor to pay a thousand drachmas? Sue him for larceny 
before the arbitrator, and you will run no risk. None of these courses is 
the same. For impiety in like manner you may take to prison, indict, sue 
before the Eumolpids, or lay information before the king. And in all other 
cases the situation is much the same.’”4 


A resourceful opponent was always ready to make capital 
out of any false or unwise step on the part of a plaintiff or 
prosecutor. “It is the practice with defendants,” says De- 
mosthenes,> “who have done wrong, in order to defeat 
the proceedings against them, to suggest that some other 
proceedings which are not practicable should have been 
adopted.’ But he adds that sensible dicasts should pay no 


« Frag. xv (Baiter and Sauppe). 3 Cf. infra, pp. 110 f. 
2Cf. supra, pp. 15 ff. 4 Demos. xxii. 25 ff. LD. 4 bp e 
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attention to them. The extent to which defendants were will- 
ing to go in order to prejudice the dicasts against those who 
resorted to special pleas is well exemplified in two cases in the 
Demosthenic corpus. Lacritus, a merchant of Phaselis, de- 
murred to a claim made by an Athenian moneylender that he 
was not liable for the money because there was no contractual 
relationship between himself and the plaintiff. The speech of 
the plaintiff who has become the defendant in a paragraphé 
opens as follows: 


The Phaselites are doing nothing new, men of Athens, only what they 
are in the habit of doing. They are famous people for borrowing money 
on your exchange, but when they have got it and have drawn up a mari- 
time contract they immediately forget their contract and the laws, and 
consider that if they pay their debt it is like losing something of their own, 
and, instead of paying, they resort to sharp practices, special pleas, and 
excuses." 


This is mere denunciation. The whole case is weak, as the 
author of the hypothesis observes: mpos 5& riv rapaypadiy 
aabevéorepov amnvrnke 51a TO TPaY"a TO wovynpdv. A similar de- 
nunciation against diamartyria is found in another speech 
attributed to Demosthenes: 


Of all methods of trial this by an exceptive affidavit [special plea] is the 
most unjust, and the parties who resort to it are most deserving of your 
displeasure, as you will clearly see by what I am about to say. In the 
first place, it is not necessary, as other processes are; it takes place only 
by the choice and desire of the party who swears the affidavit. If there is 
no other way of getting judgment upon disputed claims, unless you swear 
an affidavit of this sort, perhaps it is necessary to swear one. But, if it is 
possible to obtain a hearing before all tribunals without an exceptive 
affidavit, is not such a step a mark of recklessness and complete despera- 
tion? The legislator did not make it obligatory upon the contending 
parties; he allowed them to put in an exceptive affidavit, if they pleased, 
as if he were putting our several characters to proof, to see how far we are 
inclined to a reckless course of action. Observe also: if parties putting 
in these special pleas had their way, there would be neither courts of justice 
nor causes for them to try; for it is of the very essence of exceptive afh- 
davits to put a stop to all proceedings, and to prevent questions being 
brought before the court; such at least is the intention of the parties who 
swear them. Therefore, I consider that such persons should be regarded 
as the common enemies of all.? 


t Demos, xxxv. I ff. 2 xliv. 57 ff.; cf. Isaeus iil. 3; vi. 43. 
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In the cases of Isaeus, diamartyria is a common proceed- 
ing. In one case a preposterous objection to a diamartyria 1s 
made: 

Androcles here put in a protestation declaring that the succession was 
not adjudicable, thus depriving my client of his right to claim the estate 
and you of your right to decide who ought to be declared heir to Philocte- 
mon’s property. He thus thinks by a single verdict and by a single suit 
to establish as brothers of the deceased men who have no sort of connexion 
with him, to place himself in possession of the estate without further 
legal procedure, to become the legal representative of the sister of the 
deceased.* 


It so happens that we know that Chaerestratus, the claimant 
who uttered these words, did not win his case. In an inscrip- 
tion of the period he is described as the “‘son of Phanostra- 
tus,” whereas if he had won he would have been described as 
Xatpéaorparos Pidoxthuovos Knduoctevs.” 

There are indications that a litigant who used a special 
plea felt that it was desirable to defend his action. In the 
Pantaenetus case? the speaker says that if he had failed to 
resort to a special plea his opponent would have been enabled 
to respond that if there had actually been a discharge and 
quittance the defendant would undoubtedly have entered a 
special plea. 

In the second oration of Isaeus Menecles II is represented 
as defending his father-in-law against a charge of perjury 
for evidence given by the latter in Menecles’ previous dia- 
martyria. There is, however, nowhere in the speech any sign 
or hint that the speaker felt there was any prejudice against 
a diamartyria. Ne may assume, then, that diamartyria was a 
normal procedure in inheritance cases and that in spite of 
occasional criticisms on the part of prosecutors of witnesses 
there is no evidence that the dicasts were in any way prej- 
udiced against a diamartyria. 

The law looked with disfavor, however, upon demurrers 
and special pleas that were not well founded. Reckless use of 
them was discouraged by the imposition of substantial finan- 


t Tsaeus vi. 4. 


2 JG, II, 2825. 11; cf. Wyse, op. cit., p. 488. 3 Demos. xxxvil. I. 
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cial penalties. In inheritance cases contestants for an estate 
had to deposit a sum of money (zapaxaraBodj) amounting to 
one-tenth of the value of the estate which in case of failure 
was forfeit to the state. In a diamartyria, if the prosecutor of 
the witness failed to obtain at least one-fifth of the votes he 
forfeited one-sixth of the amount claimed (érwedia). In case 
of mere failure to convict, i.e., to obtain one-half or more 
votes, he lost his deposit and fees. There is no indication that 
the litigant whose witness was convicted had to pay the 
erwBeria.? In a paragraphé, whichever litigant lost his case 
forfeited the érwedia.3 The purpose of this unique provision 
was at the same time to discourage the bringing of suits that 
could be thrown out on a technicality, and also the resort to 
a paragraphé. Yo balance this risk the litigant who entered a 
paragraphé had the advantage of speaking first. In a dia- 
martyria in inheritance suits where the heir in possession pro- 
duced a witness that the estate was not émidéuxos the claimant 
spoke first. In other cases of diamartyria if the plaintiff put 
forward a witness the defendant spoke first.4 

In all cases of paragraphé in the orators the speaker in- 
variably argues the whole case as if he were afraid to rest his 
case on the special plea. This situation is due in part to the 
Athenian judicial system where there was no separation of 
the law from the facts. The legal maxim ad guaestionem juris 
non respondent juratores: ad quaestionem facti non respondent 
judices did not hold in Athens where the dicasts were both 


1 Wyse, op. cit., p. 374. Lipsius (op. cit., p. 857) says it went to the winner of 
the case, but on p. 933 he leaves it uncertain. 


2 Lipsius, op. cit., p. 858, n. 41. 3 Isoc. xviii. 2-3. 


41t is generally assumed that the litigant who first got the ear of the jury had 
an advantage. The oath of the dicasts to hear both sides impartially was intended 
to check the tendency of the dicasts to give more heed to the prosecutor or plaintiff; 
cf. Demos. xlv. 6: “He got the advantage of the opening speech, by reason of there 
having been a special plea [paragraphé] and the case not coming to trial upon the 
general issue; then, having read these pieces of evidence, and having made a variety 
of misrepresentations to suit his case, he made such an impression on the jury, that 
they would not hear me speak a single word.’”’ But some people are more impressed 
by the last speaker; cf. Aristoph. Knights 1118, pds rév re déyovr’ del Kexnvas, and 
Wasps 725, ‘Twas a very acute and intelligent man, whoever it was, that happened 
to say, ‘Don’t make up your mind till you’ve heard both sides.’ ” 
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juratores and judices. In Apollodorus v. Phormio™ the defend- 
ant pleads that the case is not dywy.uos because Apollodorus 
had long ago given him a release and discharge of all and 
sundry claims. A bench of judges might, after examining the 
arbitration agreement and decision of the arbitrators, have 
dismissed the case without more ado. But in Athens the case 
had to come before a dicastery where a litigant found it difh- 
cult to confine himself to the special plea even if the grounds 
on which it was based could be easily separated from the 
issues of fact in the long and complicated relationship be- 
tween Phormio and the family of Pasion. The author of the 
hypothesis observes this feature of the case: amrerau pévrou 
Kal Ths evOelas 6 pNTwp, Serkyds ws OUK EixeV 4 TpaTECAa ypnuaTa 
iéca Tov Ilaciwvos. tovro 6€ TeTolnKev, iva 7 Tapaypadn paddov 
isxtn, Tis eiOelas Sexvunerns To ’AtroAANSHpw cabpas. It is to 
be noted that Demosthenes, who composed the speech for 
Phormio, explains and virtually apologizes for the special 
plea: ‘‘We have put in the special plea to the action, not for 
the sake of evasion and delay, but in order that, if the de- 
fendant can show by the facts that he has committed no_ 
wrong, he may obtain in this court a final acquittal.”? Not 
only this, but he adds an elaborate explanation and Jjustifica- 
tion of the law upon which the paragraphé is based: 

You hear, men of Athens, the law mentioning among other matters for 
which there shall be no right of action those of which a man has given a 
release or discharge. And with reason, for if it is just that men shall not 
bring fresh actions for causes that have once been tried it is far juster that 
there shall be no action for claims which have been released. For a man 
who has lost his cause by your verdict may possibly say that you were 
deceived, but when a man has plainly decided against himself and given a 
release and discharge what complaint can he prefer against himself to 
entitle him to sue over again for the same matter? None surely. There- 
fore the framer of the statute among the cases in which there is to be no 


t Demos. xxxvi. 


2 [bid. 2. Under similar circumstances another client of Demosthenes antici- 
pates possible objections as follows: “However, that none of you, men of Athens, 
may suppose that I have recourse to this plea [demurrer] because I have the worst of 
it on the merits of my case, I will proceed to show you that every particular of his 
charge against me is false” (xxxvii. 21). 
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right of action first mentions those in which a man has given a release and 
a discharge.! 


In this case we happen to know the result. Apollodorus cre- 
ated such a bad impression on the jury that he failed to 
obtain one-fifth of the votes and forfeited the érwedia. This 
information we obtain from a suit for perjury launched by 
Apollodorus against Stephanus, a witness for Phormio.? It 
iS impossible to determine whether the special pleas or the 
merits of the case weighed most with the jury, but it is 
evident there could have been little or no prejudice against 
a paragraphé when four-fifths of the dicasts voted for Phor- 
mio. Apollodorus himself seems to have thought that he lost 
the case because of the paragraphé, if we may trust a state- 
ment of his in the perjury case against Stephanus: “He got 
the advantage of the opening speech by reason of there hav- 
ing been a special plea and the case not coming to trial on the 
general issue.’ Demosthenes, who wrote the speech, did not 
shirk the special plea.4 Apollodorus himself, without censure 
or comment, recognizes the fact that dicasts expect the whole 
case to be discussed: “I think, men of Athens, you are all 
aware, that it is your practice to look at the facts of the case 
as much as at the pleas which are pleaded about them.’’s 

There seems to have been a reluctance on the part of 
litigants and their advisers to rest a special plea upon the 
statute of limitations alone. In all extant cases where it is 
pleaded there is always another reason for a special plea. For 
example, in 4pollodorus v. Phormio the defendant pleaded 
not only that the claim had been outlawed but that it had 
been settled by arbitration. It is perhaps significant that we 
have in this speech a most admirable exposition of the need 
of statutes of limitations. 


EXSXVI. 25. 2 Demos. xlv. 6. 


3 [bid.; there is implied criticism also in the words of Apollodorus in xlv. 76: 
“This really is the strangest thing. To this day he has never chosen to account to 
me for the money which he has defrauded me of, but pleads that my actions are 
not maintainable.” 


4 The following sections deal with it: 14-16, 23-27, and 60. 5 Tbid. 51. 


gO THE ADMINISTRATION OF JUSTICE 


Now please take the statute of limitations. You are bound to pay at- 
tention to all laws, but especially to this, men of Athens. For Solon, as it 
seems to me, framed it for no other purpose but to prevent your being 
harassed with false claims. He considered that five years was a sufficient 
time for the injured parties to recover what was due them; and he thought 
that length of time would be the plainest proof against those who came 
with false stories. And knowing also that it was impossible for the con- 
tracting parties and their witnesses to live forever, he put the law in their 
place, that it might be witness of the truth in favor of the destitute.! 


This statement puts the philosophy of a statute of limitations 
in a nutshell. In practice the statute of limitations is used in 
an attempt to throw suspicion upon an outlawed claim. 
Delay beyond the time limit fixed by law in seeking redress 
would seem to show lack of confidence in one’s case. 

Now take the law that enacts that guarantees shall be in force for a 
year. And I don’t insist under the statute, that I ought not to pay damages 
if I became surety, but I say the statute is my witness that I never was 
surety, and so is the plaintiff himself; otherwise he would have sued me 
on the guarantee in the time specified by law.? 


It may fairly be concluded that there was a natural prejudice 
against a litigant who sought shelter behind the statute of 
limitations to avoid paying what might very well be his just 
debts. It was good strategy to tack onto it some other ground 
for demurrer wherever possible. 

A distinction between special pleas may be drawn on the 
ground that in some the verdict 1s final, in others it is inter- 
locutory.3 The verdicts are final with respect to the persons 
concerned in cases epi Gy pr) eivar dixas. The speaker in the 
Nausimachus case* has a law read which he seems to think 
embraced all grounds for final verdicts: dxobere & &vdpes 
dukagTal Tov vou“ov aadas éyovTos ExacTa, @Y pn Elvar OlKas. 
But this is clearly an overstatement. Calhoun has pointed 
out that “while a number of grounds for final decrees were, 
in the Demosthenic period, comprehended in this law, it is 
clear that others were distributed throughout a great many 


1 Demos. xxxvi. 26-27. Pid ax kX to 72 


3 Calhoun, CP, XIII, 174; Lipsius, op. cit., pp. 847 ff.; Glotz, in Darem.-Saglio, 


s.v. “Paragraphé. 


4 Demos. xxxvill. 5. 
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enactments." A good example of a final decree is the 4pol- 
lodorus v. Phormio case already discussed. If Apollodorus 
had been successful in this suit for perjury, he could have 
collected damages, either the talent he asked for or the 
amount suggested by Stephanus in his dvririunua. Further- 
more, he could have sued Phormio on a charge of subornation 
of perjury (Sikn Kaxorexviwy) for substantial damages. But 
under no circumstances would his success in the suit against 
Stephanus have enabled him to reopen the original suit 
against Phormio. 

The case against Zenothemis in which Demosthenes also 
wrote the speech furnishes an example of a case in which 
the verdict of the court is interlocutory.2 Zenothemis had 
brought a commercial suit (ixkn éuaopixn). This type of suit 
involved certain advantages. It was tried before the thes- 
mothetai during the winter months when navigation was gen- 
erally suspended. Each case had to be brought to trial within 
a month, and the loser might be held to bail for the amount 
of the judgment. The conditions required for a suit of this 
kind are thus defined in the opening paragraph, where the 
ground for the paragraphé is explained: 

The laws, men of the jury, declare that actions between shipowners and 
merchants shall be upon loans to Athens or from Athens, and concerning 


which there are contracts in writing; and if anyone sues without being so 
entitled, his action shall not be maintainable.4 


Now it is manifest that if the paragraphé is sustained by the 
verdict of the court it does not mean that the original plaintiff 
had no recourse. All he had to do was to bring his case in the 
proper category and before the proper court. 

The prevailing view has been that a paragraphé never came 
before an arbitrator.’ This extreme view has not gone un- 


t For examples see Calhoun, op. cit., pp. 174 f ; cf. Lipsius, op. cit., p. 848. 
2 Demos. xxxii; cf. Calhoun, op. cit., p. 174. 
3 Lipsius, op. cit., pp. 85, 631. 4 Demos: Xxxi. I- 


5 Cf. Lipsius, op. cif. p. 229: “Eine Hinausschiebung der Entschiedung konnte 
durch Einreden [rapaypadai] oder Fristgesuche [trwuooia] oder Einigung der 
Parteien tiber einen Aufschub [avaBé\deo0at] herbeigefiihrt werden.” Cf. p. 835: 
“Ist eine Einrede gegen die Klage nicht erfolgt oder zuriickgewiesen, so hat .... der 
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challenged.t Pollux, in discussing pu) ofca dixy,? associates 
paragraphé with arbitration: 

7 O€ un ctaa dikyn ovTws MvouateTo, OTOTAY TLS Tapa OLaLTNTALs Tapa- 
ypayapuevos, Kal vroucoduevos vooov, 7} amrodnulay, els THY Kuplay ovK 
opbels, 7) pn aravrnoas, Epnunyv Oddy, EEHV EvTos deka HuEpQv THY Uy 
ovoay avTiy page. 


A note in the Lexicon rhetoricum Cantabrigiense also on pu) 
otca dikn purports to quote a statement of Demetrius of 
Phalerum: 


évious NEYVEL TOV KPLVOMEVWY KAKOTEXVELY TOLS OLWKOVELY aVTLAAYX avovTas 
TVR) LOUG AU an. noes évious 6€ dobeves TO Oikavovy ExovTas Kal dedoLKOTAS 
THY KaTadlatTav xpovous EuBaddAey kal coxnWes olas doxety evar EevOYoUS, 
Kal TO wey Tp@Tov Tapaypadecbar, Elta Varduvvcbar vooov 7} aTodnuiar, 
Kal TeXevT@vras éml thy Kuplay THs diaitns yuepay ovK aTavTarTas, 
Omws ObywyTar aVTLNAYXAVELV, K.T.A, 


In these sources, and also in a scholium on Demosthenes xxi. 
84, paragraphé and brwyooia in arbitration are more or less 
closely associated. Their close association in several speeches 
in the Demosthenic corpus has also led Lipsius and others 
before him to assume that we have here a different kind of 
paragraphé from that introduced by Archinus for amnesty 
cases and later extended to the majority of civil suits. 

This combination of paragraphé and jrwyocia with arbitra- 
tion appears in Demosthenes v. Midias3 The plaintiff tells of 
a dixn xaknyopias which at an earlier stage of their litigation 
he had lodged against Midias. The case went to a public arbi- 
trator, who gave his decision against Midias in default. 
Midias moved to have the case reopened before the arbitrator 
but failed to take the necessary oath. In consequence the 
award of the arbitrator became absolute and final.4 In his 


Gerichtsvorstand sie an einen Offentlichen Schiedsrichter zu verweisen.” Cf. also 
Meier-Schémann-Lipsius, op. cit., pp. 825 ff. 

Calhoun, CP, XIV, 20 ff.; Harrell, “Public Arbitration in Athenian Law,” 
University of Missouri Studies, X1, No. 1, 31 f. 

2 vill. 60. 3 Demos. xxi. 81, 83-86. 

4 Tbid. 86: tiv pev diarray avti\axav obk Gpooev, dA elace kal’ éavTod Kuplav 
yevecbat, Kai dvw@potos amnvéxOn. Cf. Kennedy, Translation of Demosthenes, III, 93, 
ngs: 


SPECIAL PLEAS 93 


story of the arbitration Demosthenes shows that there was a 
Tapaypadyn connected with it: érevdh ro’ Fev } Kupla, wdvra 
d'Hdn dveEeAnALOE TadTa TaK Tv vOuwr, bTwWUoTlaL Kal Tapaypa- 
pat, Kal ovdev Er’ jv brdd\orTOV . . . . KaTeduNTNoEV." 

In Apollodorus v. Phormio we have a paragraphé case that 
was sent to an arbitrator.? Phormio had pleaded that the case 
not only was outlawed but had been settled by the payment 
of a certain sum fixed by private arbitration. As far as we 
know the paragraphé could have been filed with the Forty 
and passed on to the arbitrator. Indeed this was the natural 
thing to be done because the grounds upon which the special 
plea was based could not be established without an investiga- 
tion involving the submission of depositions to prove the dis- 
charge. This task could have been performed by the arbi- 
trator alone. On the other hand, Phormio may have joined 
issue without filing a paragraphé with the Forty. In the in- 
formal recurrent sessions before the arbitrator there could be 
little, if any, advantage in the privilege of speaking first. 
Besides, the evidence that the case had been settled by agree- 
ment could have been introduced into the arbitration pro- 
ceedings without a previous paragraphé. The case proves 
that a paragraphé could be heard by an arbitrator, but it 
furnishes no evidence as to whether it was filed with the 
Forty or afterward before the arbitrator. But it does show 
that the view of Lipsius that paragraphé and arbitration were 
mutually exclusive is untenable.‘ 

Another case in the Demosthenic corpus’ in which para- 
graphé is associated with arbitration presents unusual diffi- 
culties. It is needless to go into the details of the series of 
troubles in which the speaker® was involved in trying to force 


EXXI, $4. 2 This is apparent from Demos. xlv. 57-58. 
3 [bid. xxxvi. 16-17. 


4 Cf. Calhoun, op. cit. There was a paragraphé and arbitration also in Against 
Nausimachus et al., but in view of the very slight reference to arbitration (Demos. 
Xxxvill. 6), the case is of no value in this discussion. 

5 xlvii. 

6 It will be convenient to call the plaintiff in the present case the “speaker” in 
order to avoid confusion. 
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Theophemus to turn over the ships’ gear which he still re- 
tained after the expiry of his trierarchy. The story 1s badly 
presented. At one stage of the case the speaker went to the 
home of Theophemus in an effort to obtain the ships’ gear. 
Failing in this, he proceeded to make a seizure. A fight en- 
sued in which each claimed that the other was the aggressor." 
Sometime later the speaker filed a dixn aixias before the 
Forty, to which Theophemus responded with a cross-action 
(avtiypadh). Each case was sent to a separate arbitrator.” Pol- 
lux says: kal  mwapaypady 5€ avTvypady ~orxey 61d Kal mpo- 
evcépxerar.? Schaefer,’ without referring to Pollux, maintains 
that the cross-action was tried first. Schulze’ thinks this true 
when both actions had to do with the same matter. Later 
scholars do not agree.® 

Let us see how far Pollux is justified by the present case. 
Theophemus’ case did come to trial first,’ but 1t was due to 
the fact that when the arbitrator in the case of the speaker 
versus Theophemus was on the point of giving his decision 
the defendant entered a paragraphé and a brwpocia: 

TpoceKategaunv avTov Kal EXaxov alT@ Oiknv THs aikias. avTiTpocKa- 
Negapevov dé Kakelvou Eue Kal dvartnT@v ExOvTwY Tas dikas, Ereldn 7 
atTopacts nv THs Oikyns, 6 wev Oeodnuos mapeypadero Kal VrwyvuTo, yw 
6€ TisTEVWY EuaUTG pndey abexely elone eis buas.® 


The effect of the paragraphé and brwyocia of Theophemus was 
to block the arbitration in the case of the speaker versus 
Theophemus. The speaker says that, having confidence that 
he had done no wrong, he came before the court. This can 
only mean that the arbitration, Theophemus versus the 


I xlvii. 34 ff. 

2 Ibid. 45; cf. Schulze, Prolegomenon in Demos. quae fertur orationem adv. Apaturi- 
um, pp. 19 ff. 

3 vill. 583 5.0. avTiypagy. 

4 Demosthenes und seine Zeit (1st ed.), III, 2, 196. 

5 Op. cit., p. 16. 6 Cf. Lipsius, op. cit., p. 860. 

7Demos. xlvii. 39: ratty 6€ TH paprupia mpdrepos eiaeNOav eis Td SixacTHpLov, ob 
mrapaypagopuévou éuod ob6’ bropvupevov 61d TO Kal mpdTrepov Tote Ep’ ErTEpas Sikyns TadTa 
pe BAdWar, EEnrarynoe Tos dtkaoTas. 


8 Ibid. 45. 
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speaker, continued to its end and that the speaker was deter- 
mined to appeal the arbitrator’s decision in case the award 
was against him. This was precisely what happened.: 

When we come to the nature of the paragraphé and trwpo- 
gia of Theophemus, we find no agreement among those who 
have cared to raise the question. If Pollux is right, it might 
be that Theophemus asked for an adjournment to enable him 
to bring proof that he had in fact filed a cross-action. The 
speaker implies that although he did not himself in fact resort 
to a paragraphé and brwpocia, he might have done so. This 
means that either in the arbitration in which he was de- 
fendant the speaker might have tried to use a paragraphé and 
brwpooia? or in the arbitration in which he was plaintiff the 
speaker might have tried to block the defendant’s maneu- 
ver by a counter-paragraphé and txwuocta.s However, there 
would still be a difficulty concerning the nature of the 
paragraphé. 

In Demosthenes’ summary of the proceedings before the 
arbitrator in his dikn xaxnyopias against Midias* he speaks of 
paragraphai which the arbitrator dismissed. There are two 
possible explanations of the plural. Either Midias offered 
more than one paragraphé or Demosthenes, the plaintiff, met 
the defendant’s paragraphé with a counter-paragraphés Ei- 
ther alternative excludes the normal paragraphé. For in the 
extant \éyou rapaypaduxol there may be several grounds for a 
paragraphé but only one paragraphé, and it is always filed by 
the defendant. Under these circumstances it looks as if we 


*If Theophemus had lost and appealed, the speaker would surely have men- 
tioned it. The fact that the speaker lost is the reason for his obscure phraseology. 


2 It is a fruitless task to speculate just how two arbitrators dealing with the same 
facts could avoid being hopelessly at cross-purposes if they accepted contrary 
paragraphai. The purpose of a paragraphé and trwpooia in Theophemus versus 
the speaker would be to create such a situation. 


3 There could be no paragraphé in the perjury case which he is arguing; nor could 
he say els buds elope of his décn aixias against Theophemus which was still pend- 
ing (xlvii. 8, 10; cf. Lipsius, op. cit., p. 862; Hubert, De arbitris Aiticis, p. 40). 

4 xxi. 84. 

5 The suggestion that we have here a rhetorical plural can hardly be entertained; 
cf. Calhoun, of. cit., p. 25. 
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have here and also in the Theophemus case, since the linking 
of paragraphé and jrwuocta proves that they refer to the same 
procedure, an entirely different kind of paragraphé. 

Harpocration begins his definition of paragraphé with the 
words ov MLOVOV él TOU KOLVOU Kal YVwpl Lou TET aL Tapa TOUS 
pntopow, which seems to indicate that the word had only one 
technical significance.t This is not such a formidable objec- 
tion as it might at first sight seem to be. Paragraphé may be 
used in its etymological meaning of “notation on a docu- 
ment.” Whatever the procedure was, it must have been 
available for both parties. If either party wanted an adjourn- 
ment for any purpose on the eve of the arbitrator’s award, 
how did he proceed to obtain it? Evidently an oath was re- 
quired if the opponent raised an objection. It has been ob- 
served that this type of oath is always associated with a 1) 
ovoa dikn. There must have been some record of such re- 
quests. The simplest explanation of all the phenomena in- 
volved is to regard the paragraphé as the record of the reasons 
for the adjournment noted on the pleadings of the party who 
made the request. As evidence of good faith in the face of 
opposition an oath was required. The confusion of para- 
graphé and ph otoa dikn in the lexicographers which Calhoun 
has observed may be due to the fact that a belated para- 
graphé and irwpooia were not infrequently resorted to in order 
to have ground for having a decision in contumaciam set aside 
later; 


1 S.v. wapaypagn; cf. Suidas, s.v.; Calhoun, op. cit., p. 24, n. 1. The rest of the 
definition has nothing to do with legal technicalities. 


+ Tarrelly opnctla p30: 
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The prevailing view is that practically all private suits 
were subject to arbitration.’ The question has been raised, 
however, as to whether arbitration was not confined to cases 
within the jurisdiction of the Forty and similar cases within 
the jurisdiction of the polemarch, and that hence no private 
suits within the jurisdiction of the archon and the thesmothe- 
tai were subject to arbitration.” According to this theory, cer- 
tain cases commonly assigned to these magistrates must lie 
within the jurisdiction of the Forty. Some scholars have ac- 
cepted this view, but Lipsius? rejects it and Busolt and Swo- 
boda‘ follow him. 

In connection with the statement that all cases which came 
before the Forty involving more than ten drachmas were sub- 
ject to arbitration, Aristotle reminds his readers of the de- 
velopment of the Forty from the thirty rural justices who 
were instituted by Peisistratus as arbitrators and justices.‘ 
In his account of the other boards and magistrates Aristotle 
says nothing about arbitrators except in connection with the 
polemarch, who accepted for non-citizens the same cases as 
the Forty did for the citizens. Consequently provision was 
made for participation of non-citizens in the benefits of 
arbitration by turning over to the Forty directly their cases 
which were subject to arbitration: 


It is his [the polemarch’s] duty to receive these cases and divide them 
into ten parts, and assign to each tribe the part which comes to it by lot; 


«Cf, Meier-Schémann-Lipsius, Der Attische Process, pp. 1009 ff.; Lipsius, 
Berichte der Kéniglich Sdchsischen Gesellschaft der W issenschaften (Philol. “Hist. 
Classe), XLIII (1891), 58. Lipsius (Das Attische Recht, p. 82, n. 116; cf. p. 228) 


excepts suits before the d&odéxrae and the eioaywyeis. 
2 Bonner, “The Jurisdiction of Athenian Arbitrators,” CP, I, 407 ff. 
Bt pacit..1.1593,.0. 01. 4 Griechische Staatskunde, p. 1111. 
5 Ath. Pol. liii. 2; cf. supra, 1, 184-85. 
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after which the magistrates who introduce the cases for the tribe hand them 
over to the Arbitrators.? 


Aristotle mentions arbitrators in connection with no other 
judicial officials or boards. His silence is not proof that dikai 
filed before other magistrates were not subject to arbitration 
but it is highly significant. In describing the jurisdiction of 
the polemarch Aristotle says that there were some dikai 
which were not subject to arbitration. These the polemarch 
himself introduced into court (airds 8’ eiodyer). Among them 
were suits dealing with estates and heiresses. It may fairly 
be concluded that these suits were not subject to arbitration 
when they concerned citizens and came before the archon. 

The language of Aristotle describing the judicial functions 
of the archon definitely excludes the intervention of arbitra- 
tors in his cases: ypad@al 6& xal dixac Nayxavovrar mpds abrov, 
ds dvaxpivas eis Td dtxacrhpiov eiodye.? Pischinger,3 who be- 
lieves that the archon and all other magistrates sent their 
cases through the Forty to the arbitrators, observes the 
difficulty and seeks to escape it by complaining of the care- 
lessness of Aristotle in not mentioning the important process 
of arbitration which, according to his theory, intervened be- 
tween entering a suit and the trial. But his explanation that 
avaxpivas refers only to graphai assumes on the part of 
Aristotle even greater carelessness in expressing himself, and 
serves only to emphasize Pischinger’s appreciation of a difh- 
culty that called for such heroic treatment. Such an unnat- 
ural, not to say impossible, interpretation of Aristotle’s 
words 1s of no avail, for a client of Demosthenes, in an in- 
heritance case, passes immediately from the anakrisis of the 
archon to the trial using exactly the same words as Aristotle: 
Kal peTa TAO’ 6 Apxuv avexpiEe TAO HUtY Tots audtaBnToveL, Kal 
avakpivas elonyayev eis TO dbuKaoTHpLov.> 

Hubert® long ago observed that in none of the so-called 

1 Tbid. \viii. 2 (trans. Kenyon). 2 Ibid. \vi. 6. 


3 De arbitris Atheniensium publicts, p. 39. 


4 [bid., p. 34, n. 3: “Hanc totam materiam Aristoteles minore cura aut scientia 
tractavite): 


5 xviii. 31; cf. xliii. 7-8. ° De arbitris Atticis et privatis et publicis, p. 38. 
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inheritance cases, which are comparatively numerous in the 
orators, is there any mention of arbitration except in an 
affidavit in Eubulides v. Macartatus. The facts are briefly as 
follows. The estate of one Hagnias was claimed by a young 
man to whose mother Phylomache the estate had been ad- 
judged in earlier litigation. In subsequent litigation the case 
was reopened and the estate was awarded to Theopompus, 
but when he died before the expiration of the rpofecula of five 
years the estate was claimed by Eubulides, the minor son of 
Phylomache, who was now deceased. Macartatus, the son of 
Theopompus, was in possession. In a rather detailed account 
of the preceding litigation Sosicles, who is conducting the case 
for his son, calls for evidence that Phylomache won the first 
case: ws éviknoe Tov KAnpov Tov ‘Ayviov 7 EvBovAtéov Ouyarnp 
PudAoudyyn.' But the affidavit we find inserted at this point 
merely proves that the decision of the arbitrator was in her 
favor: paprupovot mapeivat mpds TO StarnTH emt Nekodiuov 
a&pxovTos, ote &viknoe Pur\ouaxyn 4 EvBovAléov Ovyarnp rod KAjpov 
tov ‘Ayviov trols d&udioBynrodvras atth mavras. Naturally, an 
arbitrator’s decision, if it was accepted as a final settlement 
of the case, would be evidence that Phylomache won her 
case.2 But she did not win by an arbitrator’s decision, for 
there is in the speech itself the statement of Sosicles to the 
effect that the estate was awarded to his wife by a dicastic 
court. In referring to the second case, which Phylomache 
lost, he speaks of her opponents who co-operated and took 
measures in common ézws adédAwvTar THY yuvatKa THY ToUTOUL 
Lnrépa Tov Tatoos Tov KAHpov, Ov av’TH vets epndicacbe.3 No one 
who had just said that a case was settled by the verdict of a 
dicastic court would produce in proof of his statement the 
verdict of a public arbitrator. Blass suggests the substitution 
of Suxacrnpiw for dvarryr#.4 It is submitted that a piece of 

* Demos. xliil. 31. 

2 It is idle to attempt to escape the difficulty by arguing that since Phylomache’s 
victory was not in dispute this affidavit served the purpose well enough; cf. Drerup, 
Fahrb. f. class. Phil., XXIV, 325. 

3 Demos. xliii. 30. 

4 Edition of Demos., Commentarius criticus, ad loc. Lipsius (op. cit., p. 982) 
regards the affidavit as unecht. 
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documentary evidence, which has generally been viewed with 
suspicion because it does not confirm any statement of the 
speaker, should not be cited as the sole proof that inheritance 
cases were subject to arbitration, especially in the face of 
strong evidence to the contrary. 

In several other cases connected with inheritance it is 
clearly implied that evidence might be produced that was not 
included in the docket. 3 

Let Androcles, therefore, prove that the children are legitimate. .... 
His mere mention of his mother’s name does not suffice to make them legiti- 
mate, but he must prove that he is speaking the truth by producing the 
relatives [as witnesses] who know..... 2 

To prove what I say is true, his victims, though they are afraid, yet 


may perhaps be willing to support me by their evidence; otherwise, I 
will produce as witnesses those who know the facts.? 


In another case the speaker, unable to find anyone to give 
positive evidence, calls an unwilling or hostile witness either 
to give evidence or to take an oath in disclaimer. Still an- 
other speaker contemplates the possibility of the introduction 
of evidence by his opponent of which he has no certain 
knowledge: dore dv émi todrov Tov Oyov KaTadevyn Kai wap- 
Tupas Twapéxntar ws du€bero éxetvos.* The fact that in these pas- 
sages new evidence is contemplated shows inevitably that 
these were not arbitration cases, because in a hearing before 
an arbitrator all the evidence had to be presented. 

In the text of Das Aitische Recht, Lipsius regards the in- 
heritance cases and all other dikai that came before the 
archon as subject to arbitration.® In the Nachtrdge und Be- 
richtigung at the end of his work, however, Lipsius retracts his 


1 Tsaeus vi. 64. IPAS Vilna. 

3 Tbid. ix. 18: tva &avriov rovtwy paptuphoyn 7} éouoonrat. 

4 [bid. x. 23: cf. 1X. 9. 

5 For a full discussion of the anakrisis cf. supra, I, 283 ff.; Leisi, Der Zeuge, p. 83; 
Thalheim, Berl. Phil. Woch., XXIV, 1574-76. 


6P, 228, n: 31; cf. p. 839, n. 35, where he rejects the use of expressions of a 
speaker indicating uncertainty as to what evidence his opponent will produce to 
determine whether a case came before an arbitrator or not. All such language he 
regarded as hypothetische Fassung, or, as Gomme puts it (“Two Problems of Atheni- 
an Citizenship Law,” CP, XXIX, 128), “a rhetorical device.” 
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earlier view and admits that inheritance cases were not sub- 
ject to arbitration.* 

If we accept the final view of Lipsius that all dikai except 
the guunvor dixa? and the dradcxaciar kAHpwy were subject to 
arbitration,’ what was the relationship of the other magis- 
trates and boards to the arbitrators? Pischinger‘ believes 
that, like the cases of the polemarch, all cases must go to the 
arbitrators through the Forty. Suits originating with the ar- 
chon or the thesmothetai would then have to go through an 
intolerably cumbersome procedure. This in itself is enough 
to arouse suspicion. According to this theory, for example, a 
case is entered before the archon; he holds an anakrisis and 
sends it to the Forty. From them i it goes to the proper arbi- 
trator. But this is not in accordance with the statement of 
Aristotle, who distinctly says that the archon brought his 
own cases into court, without any mention of an intervening 
arbitration.§ aneheemores in case of an appeal from an arbi- 
trator’s award, according to Pischinger, the case went back 
to the original magistrate—for example, to the Forty or to 
the archon. But this again is not in accordance with Aris- 
totle, who says appeals went to the Forty who took them into 
court: mapaéiddacr (of dvartnral in case of appeal) rots rér- 
Tapa. Tots THY pudAnY TOU hevyovTos SiKafovaw. ot 6€ TapadaPov- 
res elodyovow eis TO Sukacrnpiov.© To reconcile both these 
statements of Aristotle, Pischinger resorts to the doubtful ex- 
pedient of denying the accuracy of Aristotle. Relying on 
Harpocration,’ he holds that all cases which came to the 
arbitrators were referred back on appeal to the magistrates 
who first received them. But the words kal onunvamevor (se. 
ot dvarrnral) mapedidocay trois eiaaywyedor THY diK@y are too 
indefinite to support an impeachment of the testimony of 
Aristotle; rots eicaywyedo. may refer to the Forty as well as 


SOPs Cts, Du gol. 

2 These were filed before the amodéxrar and the eicaywyeis; cf. ibid., p. 82. 

3 Naturally the dixar ¢édvov could not very well be subject to public arbitration. 
SO Pail D.039; Sr idaliiina 3. 

5 Ath. Pol. \vi. 6. 7 S.v. deatrynral. 
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to the original magistrates in the various cases. But, apart 
from this, Harpocration is as usual following Aristotle and is 
evidently of the opinion that he is simply reporting, not cor- 
recting him, for he adds: Aéye 6& wept airav (sc. Trav dval- 
TnTGv) ’Apiotorédns év ’AOnvalwy mwodteia. Lipsius™ disagrees 
with Pischinger’s theory that all cases went to an arbitrator 
through the Forty, but agrees with Pischinger in saying that 
cases, on appeal from an arbitrator’s award, were returned to 
the magistrates with whom they originated. This explana- 
tion, however, fails to explain why Aristotle is silent about 
arbitration in the case of the archon and the thesmothetai but 
mentions it in the discussion of the polemarch. All difficulties 
disappear if one accepts just what Aristotle’s words imply, 
that only the cases of the Forty and those of the polemarch 
with the exception of inheritance cases were subject to arbi- 
tration.’ 

To scholars not prejudiced by reading the extant speeches 
the arguments drawn from Aristotle would be convincing. 
“Non enim pagorum judices soli,” says Pischinger, “sed 
etiam alii magistratus arbitris causas instruendas tradebant, 
id quod ex orationibus Demosthenis satis intellegitur.’’ 
Pischinger gives a list of cases from the orators in which pub- 
lic arbitration appears, assigning the cases to the magistrate 
he thinks proper, as follows: 

I. Archontis actiones 
(1) émitpomjs: Lysias xxxii; Demos. xxvii; xxix 
(2) kAnpov: Demos. xliii. 31 
(3) Status familiae: Demos. xl. 10 
II. Thesmothetarum actiones 
(1) kAowyjs: Demos. xxii. 27-28 
(2) Status civitatis: Lysias xxiii; Isaeus xii; Demos. lix. 604 


The inheritance case (kdnpov) is no longer regarded as subject 
to arbitration and may be omitted at once. The next most 
important case assigned to the archon is the so-called guard- 
ianship case (dixn émutpomfs). Lipsius® maintains that guard- 


MOD Ci alo 7 eco Ope CiDue 4: 5 Cf. supra, pp. 98 fF. 
2 Ath. Pol. \viii. a Iida pana se Opec Das 3auna On 
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ianship cases came before the archon and rejects the argu- 
ments to the contrary.’ It is to be noted that Aristotle makes 
no mention of guardianship suits in the list of cases he gives 
for the archon, but, as Lipsius justly points out, it cannot be 
assumed that Aristotle’s list is exhaustive. But an examina- 
tion of the list reveals the fact that the archon’s cases are 
limited to suits involving the disposition of the estate (kAjpav 
Kal émuxAnpwv émdexacia), division of an estate (Sarnrav 
aipeois), abuse of an estate (ypad% mapavolas, olxov dpdavikod 
kaxwois), abuse of members of the family (yovéwy xédkwors, 
EmLKANPOU KaKWols, Ophavav Kakwors), rival claims to guardian- 
ship (éitpomfs dradixacia). And in general the archon 

has the care of orphans and heiresses and widows who on the death of 
their husbands declare that they are with child..... He also leases out 
the houses of orphans and heiresses until they reach the age of fourteen 
and takes security for the property leased; and if the guardians fail to 


support his wards the archon collects the necessary funds from the guard- 
lans.? 


The means at his disposal for carrying out these duties are a 
limited fine, and prosecution if he thinks a fine beyond his 
competence is warranted: xbpids éote rots dbtkotow értBaddew 
h elaayew els TO OLKaTTHPLOV.? 

It is to be observed that the archon’s care of and responsi- 
bility for orphans ceases after their majority, and that his 
relations with guardians continue only during the minority 
of the ward. In the actions against guardians during the 
ward’s minority he presides. As described by Aristotle, the 
archon’s relationship to guardians is as follows. Under cer- 
tain circumstances he appointed them. He decided between 
rival claimants for guardianship. Where injuries were done 
to the persons or property of wards he presided in the court 
which tried the case. Where a guardian refused to support his 
ward or to rent the real estate the archon was empowered to 
take action. It is of immediate interest to note that all these 
contacts between archon and guardian cease with the major- 


1 Bonner, CP, II, 413 ff. a Arist. Ath, Pol. lvi: 6-7. 
3 [bid.; cf. supra, I, 279 ff.; Demos. xliil. 75. 
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ity of the ward. While it may be freely admitted that there 
may have been other contacts, it is submitted that they do 
not go beyond the minority stage, even to the extent of pre- 
siding in court for a trial of a 6ixn émirpomfs brought by a 
ward on attaining manhood against a guardian for false ac- 
counting or for failure to hand in an account. Lipsius and his 
followers have unhesitatingly ascribed this type of suit to the 
archon rather than to the Forty where it naturally belongs. 

In nearly all the inheritance cases in the orators the archon 
is mentioned as the presiding officer. In Eubulides v. Macar- 
tatus' the speaker in referring to an earlier suit involving the 
estate in litigation Says éTrELOn HyEV O Apxw Eis TO OLKATTNPLOV, 
and again he says of the suit in hand that it was filed before 
the archon: 6 rats otroclt mpocexadéoato Maxdptatov Tov K\q- 
pov tov ‘Ayviouv eis dtadtKaclay, Kal éXNaxe pos TOY apxoVTaA, 
kbpiov érvypawapevos Tov ddedpov Tov éavrod.? In still another 
case which is not an inheritance case but grew out of one the 
speaker in sketching the inheritance case explicitly mentions 
the archon as the presiding officer: é:eté1) dvexpiOnoav mpds 
T@ &pxovTe &racar at audisBnrjces.3 There are also several 
similar references in Isaeus.4 

In contrast with this situation in inheritance cases where 
the archon is mentioned as the presiding officer in the bulk 
of the cases referred to in the orators,5 the archon is not once 
referred to as the presiding officer in the eight speeches in 
guardianship suits. This cannot be a matter of chance or ac- 
cident. It is highly significant. 

In one case, Demosthenes v. Onetor, there is a reference to 
the archon. The passage is as follows: 


* Demos. xliii. 8. 

2 Thid. 15; cf. xliv. 1: d&t&v kAnpovopety dv ob tpoojkev abr, al brép robrwy Wevdh 
dtawaprupiay pos TH ApxKovTe Toinodpevos. 

3 Tbid, x\viii. 23. 

4v. 18: cvyxwpotvrwv yap nuG@y TB apxovTe uy ovvapiOuety AG GvYXEaL Tas WI- 
gous; cf. vi. 12: dre yap ai dvaxpices joav wpds TS UpxovTe; Xi. 33: eb wey Kar’ ay- 
xiorelay Tov ‘Ayviou meTetvat dnote TH wardt TO HuLkAnplov, AaXETW TpPds TOY &pxorTa. 

5 For the list see Schulthess, Vormundschaft nach Attischem Recht, pp. 242 ff. 


It is difficult to compute the exact number of cases classified as 5ikae xkAjpov which are 
argued or referred to in more or less detail. 
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It was known, men of the jury, to many of the Athenians, and it did 
not escape the observation of the defendant, that my guardians were 
grossly neglecting their duty. The discovery was indeed made very early; 
numerous meetings and discussions were held on the subject of my affairs, 
before the archon as well as other persons [rocatra: mpayyaretar Kal AOyou 
Kal TAPA TH APXOVTL Kal Tapa Tols GAAOLs EYLyvoVTO Urép TOV Eu@v]. For the 
value of the property left me was notorious, and it was pretty evident, 
that. the trustees were leaving it unlet, for the purpose of enjoying the 
income themselves. This being so, there was not a single man acquainted 
with the circumstances, who did not expect that I should recover com- 
pensation from them, as soon as I came of man’s estate.? 


Here Demosthenes, trying to realize on the verdict of the 
court in his favor for ten talents in Demosthenes v. Aphobus, 
sues Onetor, the brother-in-law, to obtain a piece of property 
of which Onetor is the “mortgagee” on the ground of col- 
lusion between Aphobus and Onetor. Demosthenes 1s trying 
to prove to the jury that under the circumstances Onetor 
could not plead that he was an innocent “mortgagee” of the 
property because he could not fail to have been aware of the 
defalcations and embezzlement of his guardians, which were 
so well known to everybody that it was generally expected he 
would win his case. In that event the whole property of 
Aphobus would be liable to execution to satisfy the judg- 
ment. But no one regards the reference to the archon in De- 
mosthenes v. Onetor? as any indication that the archon pre- 
sided at a dixyn émirporfs,? because, whatever activities and 
discussions may have taken place before the archon, they 
happened during the minority of Demosthenes. 

There is a case in Demosthenes which throws some light on 
the dixn émurporgs. The situation is not easy to discover. Per- 
haps something like this happened. Nausimachus and Xeno- 
pithes sued their guardian, Aristaechmus, in connection with 
the account of the estate, as yap ovk dmodévTt éyov, Kal ToDTO 
éyKaNovvtes haivovTa. eye a’ToO TO éyKAnua, O TOT’ EXaxoY TH 
martpt.t It seems that he settled their claims by paying three 


Demos. xxx. 6 (trans. Kennedy). 2 Tbid., just cited. 


3 Cf. Beauchet, Histoire du droit, 11, 273; Dareste, Les Plaidoyers civils de De- 
mosthéne, 1, 85; Schaefer, Demosthenes und seine Zeit, 1, 270. 


4 XXXVIll. 15. 
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talents and turned over an estate consisting of houses and 
lands and a debt of one hundred staters owed the estate by 
one Hermonax of Bosporus. It is not clear whether they ac- 
cepted the assignment of the debt as a settlement or whether 
it was to be collected for them by their former guardian. At 
any rate, the plaintiffs Nausimachus and Xenopithes sued 
the heirs of Aristaechmus on the ground that he himself or 
someone in his behalf had collected the money: od7o yap 
yeypadacw eis 6 viv éyKAnua diwKovow, ddelhey WUas TO 
apYUpLov KOMLga"Eevou TOU TAaTpPOS Kal TapadovTOs av’TOLs TOUTO TO 
xpéws &v TH NOYW Ths émitpoT|s dherdouevov.: The defendants 
demurred and entered a paragraphé that the case was not 
actionable because there had been a release and further be- 
cause the statute of limitations had run its course of five 
years. The suit against the guardian was settled eight years 
after the wards reached their majority. The present suit was 
instituted twelve years later. The guardian Aristaechmus 
had died a few months after the settlement. There are some 
curious and interesting features about this case. It is an ac- 
tion for damages (6ixn BAdBns) and yet the defendants plead 
the statute of limitations in bar of action on the part of wards 
against their guardians: GBotAoua kai buiv rov vouov eimety, 
daTis duappnonv éyer, €av wevTE ETN TapédNOn Kal pH diKaowrTat, 
Unker’ e€ivar rots opdavots dikny wept Tav eK THs émiTpOT Hs 
éyx«\nuatwy.? These words undoubtedly refer to a dixn émurpo- 
ms. [hey also plead a release. In an ex parte statement like 
this it is impossible to determine whether the guardian and 
his estate were still liable after the alleged settlement for 
three talents. It is true that the case was accepted by the 
Forty, but against the protests of the defendants. If the 
plaintiffs were right in their contention, the estate of a guard- 
1an could be sued on a claim on which he himself could not be 
brought into court. This is manifestly absurd. Beauchet3 
and others regard the dixy émitpomfs as a particular form of 
the dixn BAABns. If that be so, this case with all its obscurities 
goes far to show that the dixy émurporfs, just as a dikn BAABNs, 


t Thid. 14. 2 eigalae SOD RCL Lago panenee 
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came within the jurisdiction of the Forty. Lipsius' believes 
that a dixn émurpomfs could not be a Schadenklage, though he 
points out that a dikn BA&Bns could be used to collect a debt, 
and in a dixn émirpowfs the guardian is treated as a debtor 
rather than as a criminal embezzler. 

In the Diogeiton case in Lysias? and in Demosthenes’ own 
case against his guardians which are included in the list given 
by Pischinger there is no mention of the archon, though arbi- 
tration is mentioned. In brief, then, there is no evidence in 
the sources that guardianship cases (éixau érurpomfs) came 
within the jurisdiction of the archon aside from such infer- 
ence as may be drawn from the fact that the archon had 
charge of orphans and their interests during their minority. 
But a dixyn émitporgs could not be instituted by minors.3 

The next arbitration case listed by Pischinger is labeled 
status familiae. The only extant case is Boeotus and Pamphi- 
lus v. Mantias mentioned 1n Mantitheus v. Boeotus.4 The 
facts as given by a hostile speaker are briefly as follows. 
Boeotus and his brother Pamphilus grew to manhood as sons 
of Plangon, daughter of Pamphilus, who, so it was alleged, 
was the divorced wife of Mantias. These two young men on 
reaching manhood brought suit against their father to force 
him to recognize them as his sons. Sandys and Paley’ have 
doubts as to the majority of Boeotus at this time. But the 
word avénOeis and the fact that the men associated with him 
in laying a trap were not xbpio. but sycophants show clearly 
that he was no longer a minor. This case raises a number of 
problems that need not be discussed here. Mantias was un- 
willing to be involved in litigation for various reasons and 
readily fell in with a scheme that he should tender an oath to 


POP CH. D205. 2 XXXII. 

3 At the risk of seeming kiva dépew dedapuevny one may add another indication 
that there was no relationship between the arbitrators and the archon. A scholiast 
on Demos. xxi. 84, in speaking of arbitration, says: woANdxts yap of avridiKoe rape- 
ypadovro. ob mpds Starrnthy pe KpiveoOar Set, AMAA Tpds ApxXovTaA, 7H Oecuobernv. This 
shows clearly that in the opinion of the scholiast the same case did not come before 
the archon and the arbitrator. 


4 Demos. xl. 9 ff. 5 Demosthenes’ Select Private Orations, 1, 152. 


6 Cf. Lipsius, op. cit., p. 505, n. 25, for the questions at issue. 
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Plangon to the effect that these young men were his sons.' 
It was understood by Mantias, however, that Plangon for the 
sum of thirty minas would refuse to take the oath before the 
arbitrator.? If she had refused to take the oath, as she had 
agreed to do, Mantias would have been free of all liability: 
ToUTwy 6& mpaxbevtwv ovdey ert ececOar aitois.s Plangon, how- 
ever, accepted the oath and declared that the young men 
were the sons of Mantias. Mantias, therefore, lost the case 
and introduced the plaintiffs into his phratry as his sons. 
The case came before an arbitrator, but there is no definite 
evidence to show which magistrate accepted the case. It has 
been generally assumed that as family relations were involved 
it naturally came before the archon. Lipsius does not express- 
ly list it among the Privatklagen of the archon, but he ap- 
proves of the list of arbitration cases given by Pischinger and 
their assignment to magistrates. But no one gives a name 
to the suit. 

There is, however, a piece of evidence which should be 
considered in this connection. Boeotus édxdfeb’ vids efvar 
packay é€k THs Ilauditov Ovyarpos Kal dewd racxewv Kal THs 
marploos amoorepetoba.s The words Seva macxev are the 
equivalent of érepa moda BAdTTEcAar used of a dixn BAABys.° 
Moreover, when Mantitheus, the son of Mantias, sued the 
tardily recognized Boeotus because he insisted on calling 
himself Mantitheus, the suit was a dixyn BAdBns.’? There is 
practically no difference between the suits. One has to do 
with paternity, the other with a family name. They both 
concern family relations. If Mantitheus v. Boeotus is a dixn 
BXaBns, so also is Boeotus and Pamphilus v. Mantias® As such 
it came before the Forty and was subject to arbitration. This 


t Demos. xl. 10. 


2 Cf. Isaeus xii. 9 for the willingness of Euphiletus’ mother to take an evidentiary 
oath regarding his paternity. 


3 Demos. xxxix. 3. HODUCH OMe lO aah: 5 Demos. xxxix. 2. 


6 [bid. xli. 12: cf. xxxvi. 20 for a statement of claim in a dixn BAABys: EBrae pe 
6 detva ovK amod.téods Evol TO apytptov, 6 kaTrédetTEv 6 Tarp ddeiovTa avToY & Tots 
ypaupacw. Cf. Lipsius, op. cit., p. 653, n. 61. 


7 Lipsius, op. cit., p. 652. 8 Demos. xxxix. 2. 
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disposes of Pischinger’s list of arbitration cases which he 
assigned to the jurisdiction of the archon. 

Two types of cases subject to arbitration are assigned to 
the thesmothetai. One is the dikn kdrorfs. In Euctemon and 
Diodorus v. Androtion® one of the plaintiffs, in discussing the 
various means of redress open to aggrieved persons, mentions 
larceny as a crime that may be dealt with in four distinct 
ways. One of these was a civil action (éixn kdomfs) subject to 
arbitration. The phraseology is suggestive: “Sue him for 
theft before an arbitrator [é:xd¢ov kdowhs mpds drarrnrHp].”’ 
No mention is made in the sources of the presidency of the 
court which would try civil suits for larceny. The authors of 
Der Attische Process say? that probably (wahrscheinlich) the 
case came before the thesmothetai. In Aristotle’s account of 
the judicial functions of the thesmothetai several dikai are 
mentioned without the slightest hint that there are others: 
eloayovot O€ Kal dikas Lolas, EuroplKas Kal weTaAALKGS Kal dovAWY, GV 
Tis TOV EAEVOEpoY KaKa@s EY... .. Kal TAS OLKAS TAS ATO TOY GUL- 
Borwv eicdyovor.2 There is nothing here to suggest a dixn kor fs. 

Elsewhere, in discussing the functions of the euthynoi who 
for three days accepted charges and claims against former 
magistrates after their accounts had been passed, Aristotle 
says: 

And if anyone wishes to prefer a charge, on either public or private 
grounds, against any magistrate who has passed his audit before the law- 
courts, within three days of his having so passed, he enters on a whitened 
tablet his own name and that of the magistrate prosecuted, together with 
the malpractice that is alleged against him. He also appends his claim for a 
penalty of such amount as seems to him fitting, and gives in the record to 
the Examiner. The latter takes it and hears the charge, and if he con- 
siders it proved he hands it over, if a private case, to the local justices who 
introduce cases for the tribe concerned, while if a public case he enters it on 
the register of the thesmothetai. Then if the thesmothetai accept it, they 
bring the accounts of this magistrate once more before the lawcourt, and 
the decision of the jury stands as the final judgment. 


t [bid. xxi. 27-28. 
2 Meier-Schomann-Lipsius, op. cit., p. 453. 3 Ath. Pol. \ix. 5-6. 
4 [bid. xlviii. 4-5 (trans. Kenyon). 
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It thus appears that the bulk of the graphai went to the 
thesmothetai and the bulk of the dikai to the Forty. Or one 
might even conclude that all dikai not otherwise assigned 
went to the Forty. This view is supported by another state- 
ment in Aristotle. After discussing the cases that came with- 
in the jurisdiction of the Eleven, the ecicaywyets, and the 
amodéxrat, he continues with a description of the duties of the 
Forty; pds ots tas &das dikas Nayxdvovow.' This body de- 
cided all cases under ten drachmas; other cases were handed 
to the arbitrators. If there was an appeal from their award, 
the case was referred to the Forty and by them brought to 
trial. The words ras &\Xas dixas are commonly taken to mean 
that all private suits except those previously mentioned came 
within the jurisdiction of the arbitrators;? and as far as the 
Greek is concerned this is the natural interpretation of the 
words. But the difficulty encountered in attempting to rec- 
oncile this interpretation with Aristotle’s subsequent state- 
ments is practically insurmountable. Among the remaining 
dikai mentioned by Aristotle are those assigned to the three 
archons and the thesmothetai. Obviously all Aristotle means 
is that dikai not otherwise assigned in his treatise went to the 
Forty and to the arbitrators. Lipsius? chooses to put the dixn 
kAorhs among the suits handled by the thesmothetai ap- 
parently because ypadai xAomfjs came within the jurisdiction 
of this board. Lipsius has tried to discover the grounds of 
distinction between the use of a criminal suit and the use of 
a civil suit for an act which 1s essentially a criminal one. But 
whatever the circumstances of the act that permitted a civil 
suit for larceny, the dixy xdomfs 1s, after all, of the same nature 
as the dixn BAdBns. 

Pischinger cites the case against Pancleon’ as an arbitra- 
tion case that came within the jurisdiction of the thesmothe- 
tai. In his opinion it has to do with citizenship, status civita- 


WEL Bate e 

2 Cf. Sandys, ad /oc.; Lipsius, Berichte der Sachischen Gesellschaft, XLII (1891), 
54 f. 

3 Op. cit., p. 438. 4 Demos. xxiv. 113-14. 5 Lysias xxiii. 
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tis. Lipsius' approves of the assignment to the thesmothetai. 
Much confusion regarding the case has arisen from the mix- 
ture of the original case against Pancleon with the proceed- 
ings to determine whether Pancleon was a slave belonging to 
either of two persons who claimed him. The original case 
against Pancleon is as follows: 

It is evident that the speaker filed a suit with the pole- 
march, the character of which he does not specify beyond 
saying that Pancleon had for a long time injured him (décxév 
pe TOW Xpovoy ovdK éravero) and that he filed a suit against him. 
For he proceeded to the place where Pancleon worked and 
summoned him to appear before the polemarch, “believing 
him to be a metic.” Pancleon protested that he was a Pla- 
taean and so not a metic, as Plataeans had citizen rights. 
At the suggestion of one of his witnesses the speaker 
found out by questions that Pancleon claimed to be of 
the deme of Decelea and the tribe of Hippotho6ntis. Ac- 
cordingly he summoned him also before the section of the 
Forty which had jurisdiction over cases in which the de- 
fendant was of the tribe of Hippothoontis.? It is not ex- 
plained how a plaintiff could summon a man before two 
courts at once nor does it really matter. They are alternative 
summons.3 The important thing to notice 1s that the speaker 
believed that the case would be assigned to the Forty for 
arbitration if the polemarch finally accepted it. Otherwise 
he would not have summoned Pancleon as a citizen before 
the Forty. The rest of the speech need not concern us. It is 
enough that the case against Pancleon came under the juris- 
diction of the Forty and the arbitrators either directly or 
from the polemarch. Consequently, this case must be strick- 
en from the list of Pischinger.4 

Another so-called status civitatis case listed by Pischinger 
as being within the jurisdiction of the thesmothetai is men- 


PODS Ded2oyty Gls 
2 Lysias xxill. 2: mpookadeoduevos abrov kal mpos Tovs TH ‘Immo8wyride dixafovras. 
3 Cf. Wilamowitz, Aristoteles und Athen, 11, 370. 


4 Cf. Gomme, “Two Problems of Athenian Citizenship Law,” CP, XXIX, 127, 
feo: 
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tioned in Theomnestus v. Neaera.t Phrastor had married 
Phano supposing that she was the daughter of Stephanus by 
a former wife, but when he discovered she was really the 
daughter of a notorious woman who cohabited with Stepha- 
nus, he divorced her while she was with child. Afterward 
Phrastor fell ill and Phano with her mother Neaera went to 
his house and nursed him. It is claimed that under these cir- 
cumstances he was influenced to adopt the son whom Phano 
had in the meantime borne. Accordingly pursuing this pur- 
pose, he introduced the boy to his phratry and the members 
of the Brutidae, the family to which he belonged. But they 
rejected him. Phrastor then entered suit (Aaxévros 5€ rod Bpa- 
aTopos avrots dikny bre oik evéypadov abtrod vidv).2 The case 
came before an arbitrator and the clan members challenged 
Phrastor to take an evidentiary oath that “he verily believed 
the boy to be his own son by an Athenian woman lawfully 
married to him.” If he had sworn the solemn oath the son 
would have been accepted by the clan, but he refused and 
that settled the case against him. What was the nature of 
the original suit which he brought against the yervirar? One 
is inevitably reminded of Boeotus and Pamphilus v. Mantias 
already discussed.3 There a woman is tendered the oath re- 
garding the paternity of her sons; here a man 1s tendered an 
oath regarding the maternity of a son. Lipsius‘ regards the 
latter case as coming within the jurisdiction of the thesmo- 
thetai because he considers it similar to the appeal (édeois) 
from the verdict of a deme assembly striking a man from the 
rolls. But the analogy is false for, so far as is known, there is 
no appeal to a dicastery from the vote of a clan. The only 
remedy was suit for damages (dixn BAdBys) against the clans- 
men which came before the Forty and was subject to arbitra- 
tion. 

Another citizenship case that came before an arbitrator 
was that of Euphiletus v. The Deme of Erichia,s which 1s de- 


™ Demos. lix. 3 [bid. xl. 9 ff.; cf. supra, pp. 107 f. 
2 Ibid. 60. 4 OD aC D 020: 


5 Isaeus xii, quoted by Dionysius of Halicarnassus (De Isaeo judicium 17). 
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scribed by Dionysius of Halicarnassus as an appeal to a 
dicastery (éeous eis 7O dtkacrhpiov)’ against expulsion from 
the deme by a davriduaes ordered by a decree of Demophilus 
of the year 346-345 B.c.? The case presents unusual difficul- 
ties. Lipsius classifies it as a diké within the jurisdiction of 
the thesmothetai, although the penalty in case the appeal 
failed was sale of the appellant into slavery. But Aristotle’s 
language seems to place such suits neither among the graphai 
nor among the dikai. After enumerating the graphai which 
came before the thesmothetai, Aristotle adds: eicdyovor 

. . dixas idias.4 Wyse’ regards it as a public case within 
the jurisdiction of the thesmothetai and explains the appear- 
ance of the arbitrators as an extraordinary measure due to 
the large number of cases that came before the thesmothetai 
as a result of the general dra¥jgiors. An acceptable solution 
of the case has been proposed by Diller.* The date of Isaeus 
xii must be placed after 346-345 B.c. if it is to be classified as 
an appeal under the provisions of the decree of Demophilus. 
It has been observed that this is late for a speech of Isaeus 
by ten years.’? Diller suggests that ““Dionysius simply con- 
fused the pre- and post-Demophilean type of scrutiny and 
that the fragment of Isaeus (1.e. xi1).... belongs to a dixn 
of the pre-Demophilean type.” There is considerable evi- 
dence to support this view. Demosthenes lvii is described 
as épeois tpos EvBovdténv, the demarch of Halimus. The Hy- 
pothesis of Libanius describes it as an appeal under an 
Athenian law providing for scrutinies of the citizen lists and 
appeals in the case of those rejected. The author of the law 
was Demophilus. Dionysius introduces his citation from 
Isaeus, now printed as Oration x11, in practically the same 


t Ibid. 16. 2 Aeschin. i. 86; Harpocration, 5.0. dvaynguors. 


3 Lipsius, op. cit., pp. 247, 415, 628-29. Cf. Gomme, oP. cit., pp. 130 ff., for argu- 
ments against the application of this verdict to any but persons proved to be slaves. 


SeT RR OT ics 
5 The Speeches of Isaeus, pp. 716 f. OT AP AVL XII og 


7 The latest date given by Thalheim (saeus, p. xxxiv) is 353 B.c. for Or. vii; 
cf. Wyse (op. cit., p. 715), who reluctantly accepts the date after 346-345 B.c. 


114 -_ THE ADMINISTRATION OF JUSTICE 


terms as the Hypothesis of Libanius.t The two speeches have 
been regarded as dealing with the same type of case. And yet 
there are marked differences. In Isaeus xii arbitrators are 
mentioned, but Demosthenes lvii could not have come before 
an arbitrator because it was proposed to introduce at the trial 
evidence which had not been produced before; whereas in an 
arbitration case all evidence had to be produced before the 
arbitrator.2 The fact that there was no arbitration in the 
Eubulides case shows that it was not the same kind of case as 
the Euphiletus case. There is no direct statement in the 
speech against Eubulides that the defendant was liable to 
sale as a slave, but there are phrases that indicate that his 
fate would be deplorable.s His threat at the end to commit 
suicide if the verdict be against him seems to indicate that 
he was threatened with more than the loss of citizenship.‘ 
If Gomme is right in supposing that the verdict “slavery”’ 
was only for appellants who turned out to be slaves, the 
absence of any reference to slavery is only natural. In the 
Isaeus case, however, the only statement of any significance 
is that Euphiletus has been unjustly mistreated (ddixws 
bBpicbn), and that applies not to the effect of an adverse 
verdict but to the treatment which is the basis of his com- 
plaint. Obviously we have here a dixn BAdBns just as in the 
cases of Boeotus and his brother, Pamphilus, and Phrastor.’ 


t Aristotle (4th. Pol. xlii), in discussing the franchise, describes the appeal allowed 
to men rejected on scrutiny. 


2 Bonner, Evidence in Athenian Courts, pp. 52 . Gomme (oP. cit., p. 128) admits 
that new evidence was produced but adds that its importance must not be exagger- 
ated. In view of Aristotle’s statement that no evidence can be introduced in an 
appeal from arbitration, it is surely no exaggeration to conclude that if new evi- 
dence was introduced in a case the case had not been subject to arbitration. 


3E.g., amodéoOat (Ivii. 18). 


4“T was left by my father an orphan. On behalf of my mother I conjure and 
beseech you—let the issue of this trial be, that you restore to me the right of burying 
her in our hereditary monuments. Do not preclude me from this—do not make me 
an outcast— do not sever me from communion with all my relatives, numerous as 
they are, and utterly destroy me. Rather than abandon them, if it is impossible for 
them to save me, I will kill myself, so that at least I may be buried by them in my 
country” (Demos. lvii. 7o [trans. Kennedy]). 


5 Cf. supra, pp. 107 f. and 112. 
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This concludes Pischinger’s list of arbitration cases that 
he, followed by Lipsius, regarded as falling within the juris- 
diction of the archon or the thesmothetai. It is clear that 
they all belong to the jurisdiction of the Forty and that there 
is nothing in the orators at variance with the natural conclu- 
sion to be drawn from Aristotle, namely, that the only arbi- 
tration cases were those which came before the Forty directly 
or through the medium of the polemarch. 

In the Appendix to his excellent study of public arbitration 
in Athenian law Harrell' has compiled the following list of 
arbitration cases from the Attic orators: 


1. dixn aixelas (Lipsius, p. 643) (soc. xx.) 
Demos. xlvii. Cf. sec. 45. 
Demos. liv. 


That this suit came under the Forty is stated in Demos. xxxvil. 33, 
a speech delivered c. 346/5 B.c. By the time of Aristotle it had evi- 
dently become one of the monthly suits; cf. 4th. Pol. lii. 2. 


2. dixn apyupiov (Lipsius, p. 726) (Demos. lii. Cf. sec. 14.) 
(Demostxxxix 26a) 


3. dixn adopy7js (Lipsius, p. 725) Demos. xxxvi. Cf. sec. 12. 
Aristotle mentions (lii. 2) a monthly suit under this name. But he 
probably had in mind only a specific suit, not all suits of this class, 
since he qualifies it with a further description. There were sometimes, 
it seems, suits with the same name, but under different classifications; 
cf. 11 below. Otherwise we must assume that the Forty lost juris- 
diction here as in the case of no. 1 above. 


4. dixn Braiwy (Lipsius, p. 637) Demos. xxv. 55. Cf. sec. 58. (?) 
Aeschin. 1, 62-63. Cf. Lipsius, p. 642, 


Bly PAIR 


5. dixn BXaBns (Lipsius, p. 652) (Isoc. xvi.) 
(lsoGexvillm Gi aseco biel 2.) 
(Hyper. 111.) 


(Demos. xxxviii.) 


t Public Arbitration in Athenian Law, “University of Missouri Studies,” XI, No.1, 
36 fF.“The list includes two classes of suits: (a) those containing specific internal evi- 
dence of arbitration; (4) those containing no specific mention of arbitration, but 
which may reasonably be presumed to have undergone arbitration. Suits under 
the latter classification have been enclosed in parentheses. The exact identification 
is often purely a matter of conjecture, but it is hoped this list will answer most 
practical purposes.” 
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Demos..xxxix.37.. Cilipsius,) ps 000, 
n. 89. 

Demos. xlviii. Cf. sec. 48. 

Demos. lii. 14. 

Demcselv2e2. 


Mercantile suits of this type had to be decided within a month and 
therefore were not subject to arbitration. As such are probably to be 
recognized the following: Demos. xxxiil. 12; cf. Lipsius, p. 644, n. 28; 
p- 657, n. 77. Demos. xxxvil. 22; Lipsius, p. 652; p. 656, n. 74. Demos. 
Vine) eli pSilise Ppa Ose 105 lmOun: 

6. dixn éyyvns (Lipsius, p. 688) (Isaeus v, secs. 1, 31; cf. Wyse, ad. Joc.) 


7. dixn éEovAns (?) (Lipsius, p. 664) (Isaeus v. 22.) 
(Demos. xxx.) 
(Demos=xlig4e9 Ciexxin dis) 


8. dixn émitpomys Lysias xxxil. Cf. sec. 2. 
Demos. xxvii, xxvill. Cf. xxvii. 49 f. 
Usually considered, e.g., by Lipsius, pp. 532 f., as coming under 
the archon, but without evidence. The presence of arbitral procedure 
in both cases points to the jurisdiction of the Forty. 


g. dikn Kaxnyopias (Lipsius, p. 646)  Lysias x. 6. 
Demos. xxi. 81. 


Io. dikn kNomwHs under the Forty and 
subject to arbitration Demos. xxi./27xxiveiia. 


11. dikn mpoxos (Lipsius, p. 497, n. 101) Demos. xl. 16-17. 
Demos. xii, Cf. sec.12: 
To be distinguished from the monthly suit under the same name 
mentioned in Arist. 4th. Pol. ii. 2. 


12. dixn xpews (Lipsius, p. 725; cf. p.717,n.149) Lysias Frag. xvi (Thal- 
heim) 
Demos. xlix. 19. 


Mercantile suits of this type not subject to arbitration are: Demos. 
xxxiv; cf. Lipsius, p. 633; Demos. xxxv. 


13. Status Familiae vel Civitatis Isaeus xi. Cf. sec. 11. 
Dem Osu xx xixXe2 BOT aco: 
Demos. lix. 60. 


CLARE Ra I 


WITNESSES 


From the time of Solomon to the present day all judges 
and jurors have been faced with the problem of determining 
the credibility of litigants and their witnesses in the cases 
that come before them. There are no witnesses in Homer. 
In the famous trial scene the litigants alone appeared. The 
judges were to give the award to the litigant who told the 
straightest story (7@ déuev, ds wera Totor dixny iMbvrata etmrot).? 
In other words, the judges’ decision was determined by their 
impressions of the relative credibility of the litigants. Solo- 
mon devised an apt and unique test of the credibility of the 
claimants for a child. But such a convincing test could 
rarely be devised. 

Witnesses first appear in Hesiod.? In Athens witnesses 
were used before the time of Solon;3 and in the time of the 
orators witnesses in large numbers were used on all occasions. 
There was one exception: when a man borrowed money from 


* [liad xviii. 508. For a discussion of the trial scene cf. supra, I, 31 ff. Subse- 
quently to this discussion there appeared in 1931 the second volume of Ridgeway, 
Early Age of Greece, in which the whole question of the interpretation of the trial 
scene is again raised (pp. 360 ff.). Ridgeway’s main point, that the metaphor of 
“straightness” or “crookedness”’ is always used of judges but never of litigants, he 
seeks to support by a formidable array of citations. But a negative statement about 
Greek usage is a bit hazardous. According to the interpretation of Ridgeway there 
is no statement in the description of the trial regarding the manner in which a 
verdict was reached. We are told that the judge who gave the best verdict got the 
two talents. The reader is left to guess who made the award and also to wonder on 
what basis such an award could be made. But Ridgeway does not realize that the 
interest in any trial centers not in the judges but in the litigants and their speeches. 
Homer shows that he is well aware of this principle and devotes the three concluding 
lines of the passage to the litigants and not to the judges and thereby completes his 
description of a trial. It was sufficient to say that the judges sat on stone seats in 
the agora with staves in their hands. 


2 Cf. supra, I, 49. For a suggestion regarding the origin of witnesses cf. supra, I, 
41-42; Leisi, Der Zeuge, pp. 142-43. 


3 Cf. supra, I, 173 ff. 
17 
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a banker he took no witnesses, for the banker had his books 
as evidence of the loan.t A client of Demosthenes remarks in 
a cynical vein that men borrow in private and repay in pub- 
shee 

In the orators the litigant is always represented as sum- 
moning his opponent with two witnesses. But it is clear from 
Aristophanes that only one was necessary.3 

Among citizens those only were competent witnesses who 
were adult males not disqualified by a#imia. Parties to a suit 
were not competent witnesses in their own cases.’ Free aliens, 
with one possible exception, could be witnesses in all cases 
but their own.’ Demosthenes in his speech On the Embassy 
proposed to confirm some of his statements by testifying in 
his own behalf and rendering himself liable to a dixn Wevdo- 
MapTuplwy : 

To prove the truth of my statements, in the first place, I will draw up 
my own deposition and make myself responsible as a witness; in the next 
place, I call each of the other ambassadors, and will force them to do one 


or the other, to give testimony or swear they are unable. If they swear 
they are unable, I shall convict them of perjury before you clearly.°® 


But this is a mere rhetorical trick to impress the dicasts with 
his sincerity where he is not certain that the witnesses whom 
he proposes to call will testify.’ 

What interest in a suit made a person a party to it? Could 
a xipios both plead and testify for a woman or a minor liti- 


TIsOCex Vile 2: 2 Demos. XxXxiv. 30. 


3 Clouds 1218; Wasps 1408, 1416. An inscription found in Decelea shows that 
upon the introduction of a new member into the phratry three witnesses were 
present (JG, II, 1237; Simon, Wiener Studien, XII, 70). 


4 Demos. xl. 58: uaprupes wer eiowy ovTOL, ots ut METETTL TOU Tpay_aTos Tepl Ov 
% Oikn éoriv; xlvi. 9: wapTupely yap of vouor odk EGow adrov avTe ot’ éxi Tals ypadats 
ovr’ él rats dixats ovr’ & Tals ebOivas. As Leisi (op. cit., p. 28) points out, this in- 
competency is accidental. 

5 Cf. Leisi, op. cit., p. 7, for a list of non-citizen witnesses. According to Harpo- 
cration, s.v. dvauaprupla (cf. Leisi, pp. 30f.), a foreigner could not enter a dia- 
martyria in a dikn amooractov although metics and tsoteleis could do so. 


Seabees) Sy 


7 Cf, Leisi, op. cit., p. 28; Lipsius, Das Aitische Recht, pp. 875-76. 
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gant? In Isaeus,! Xenocles the husband and xtpios of Phile 
laid claim to the estate of Pyrrhus in her behalf and made a 
diamartyria to the effect that the estate could not be claimed 
by Phile’s rival claimant because Phile was the legitimate 
daughter of Pyrrhus.? Similarly in another case in Isaeus, 
Chaerestratus v. Androcles,3 Androcles as érirporos of the 
children of Alce claimed the estate of Euctemon in their be- 
half and made a diamartyria. It is for bearing false witness 
in this diamartyria that he is being prosecuted in this case. 
In a speech attributed to Demosthenes,* Leostratus was 
claimant to the estate of Archiades, and his son Leochares 
handled the case for his father and made a diamartyria. In 
effect, then, Leochares made an affidavit in his own behalf 
because his interest in the case was such that he could not be 
included with those ois pu) péreore Tod mpdyyuatos Trepl ob 4 dlkn 
éoriy.s The reason for this exception is because in matters in- 
volving the devolution of estates few persons outside those 
immediately interested could be found who had enough 
knowledge of the facts to risk a prosecution for false witness. 

There are some cases where it is difficult to discover wheth- 
er a given person has a sufficient interest in a suit to be re- 
garded as an incompetent witness. In Mantitheus v. Boeotus® 
the plaintiff complains that one Crito who was a witness 
against him was really an opponent (od paprupe? toby viv 
GAN’ éuol avTibuxet), but it is impossible to determine from the 
speech the nature of Crito’s interest in the litigation.? In a 
bottomry case, Chrysippus v. Phormio,’ Lampis, a ship cap- 
tain, had an interest in the case because whichever party won 
he might be held liable rightly or wrongly for a sum of money 
said to have been intrusted to him. And yet the plaintiff com- 


Pi1e9—3. 

2 Cf. Wyse, The Speeches of Isaeus, pp. 273 ff.; Lipsius, op. cit., p. 859, n. 45. 
3 vi. 10, 26, 46, 53, 58; cf. Lipsius, op. cit. 

4xliv. 46, 54; cf. Lipsius, op. cit., p. 859. 

5 Demos. xl. 58. 6 Tbid. 

7 Cf. Sandys and Paley, Demosthenes’ Select Private Orations, 1, 242-43. 


8 Demos. xxxiv. IT, 46. 
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plains that his evidence was not offered. In another bottomry 
case, Zenothemis v. Demon, the plaintiff laid claim to a cargo 
of wheat on the ground that it had been mortgaged to him 
by the captain, who had been drowned on the homeward 
voyage. But the defendant claimed that he had lent the 
money for the purchase of the cargo to a merchant named 
Protus and proposed to call Protus to give testimony. And 
yet Protus had an interest in the suit, for if Zenothemis got 
the cargo Demon would in all probability have sued Protus 
for the loan. 

Under these circumstances it would be unwise to attach 
much importance to the protests of litigants against a wit- 
ness on the ground of interest. In practice, at least, no one 
was prevented from appearing as a witness by reason of 
interest, unless he was actually a party to the suit, and even 
then he was allowed in inheritance cases to put in an affidavit, 
diamartyria, that the estate of the deceased was not subject 
to litigation on the ground that there was legitimate issue 
of the deceased alive.2 The representatives of women or chil- 
dren were allowed to make a diamartyria under the same 
circumstances. The affiant in these cases was liable to a dixy 
Wevdouaptvpiwy and is thus actually a witness in his own be- 
half. 

In most classes of incompetency there are virtual excep- 
tions. Although a party to a suit could not be a witness, yet 
the confession of a defendant is excellent evidence. Thus a 
homicide might at the end of the first speech of the prosecutor 
withdraw from the case and go into exile. His acceptance of 
the penalty of exile is tantamount to a confession that he is 
guilty. If he returns illegally from exile he is subject to the 
death penalty.4 Andocides, after confessing his guilt in the 


t Ibid. xxxii. 30. 


2 Ibid. xliv. 54-55; cf. Meier-Sch6mann-Lipsius, Der Attische Process, p. 847, 
n. 227. It is possible that Demosthenes is not stating an actual rule of law, but is 
merely seeking to discredit the testimony on the ground of interest or hearsay. 

3 Isaeus iil. 3. 


4 Demos. xxiii. 28; Pollux viii. 117 excepts parricides; cf. infra, p. 231; Gilbert, 
Const. Antiqu., p. 387. 
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mutilation of the Hermae, was excluded from the agora and 
the holy places. This atimia was inflicted by the decree of 
Isotimides excluding from public places those who confessed 
impiety. Anyone liable under this decree could be prosecuted 
on the basis of his confession.t Malefactors (kaxodpyor), when 
summarily arrested, could be executed by the Eleven at once 
if they confessed. The confession was made before trial. 
Indeed, there was no regular trial in a dicastic court, as is 
shown by the fact that if they denied their guilt they were 
brought to trial.? But it is a mistake to take the implication 
of Aristotle’s language or the statement of Demosthenes to 
mean that there was no judicial action. The point is that the 
Eleven could on their own authority exercise judicial func- 
tions where the accused person confessed. It is another relic 
of the pre-Solonian judicial power of the magistrates. It is 
idle to suppose that the Eleven made no inquiry at all or did 
not discuss the case among themselves. Experience has 
shown that in modern times persons have for various reasons 
confessed to crimes which they did not in fact commit. Hence 
the practice of carefully checking every item in a confession 
before bringing the case to trial. 

The unexplained failure of a party to appear for the trial 
was sufficient evidence for a verdict by default.4 In a public 
prosecution, if the defendant fled the country his flight was 
regarded as a confession of guilt and he was forthwith con- 
demned in absentia. The prosecution in the Herodes murder 
case had read in court a letter written by Euxitheus, the de- 
fendant, announcing to one Lycinus that he had killed 


1 Andoc. i. 71; Lysias vi. 24. 

2 Arist. Ath. Pol. lii. 1: dv S’ audioBnra&ow (the Eleven) eicdéovras eis 7d dtxac- 
TNpLov. 

3 Cf. sbid. i. §; supra, J, 279 ff. 

4 Demos. xxi. 81. An appeal against a verdict by default could be taken. Often 
there were perfectly reasonable grounds for not appearing; cf. Meier-Schomann- 
Lipsius, op. cit., pp. 973 ff. 

5 Lycurg. 1. 117: “Immapxov yap tov Tiapxov obx bropetvavta thy wept THS Tpo- 
doclas & 7 Shum xplow, aA Epnuov Tov ayGva éacavta, Pavatw rovrov Snurwoavres. 
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Herodes. Such a letter, if proved to be genuine, would 
amount to a confession and be conclusive evidence.' 

A litigant always had the right to question his opponent in 
court.? These examinations are survivals of the old pre- 
Solonian trial before a magistrate and constitute the nearest 
Athenian approach to modern testimonial evidence. In the 
few interrogatories that have been preserved little or no in- 
formation of value is discovered. In Lysias3 the grain-dealers 
charged with profiteering, upon being questioned in court, 
admitted the charge, but they claimed they had official sanc- 
tion for what they had done. Lysias’ own interrogation of 
Eratosthenes was probably distressing for Eratosthenes and 
may have had some effect on the dicasts, but it produced 
nothing new. Eratosthenes, like the grain-dealers, admitted 
that he arrested Polemarchus but pleaded that he was acting 
under orders.4 At best it was a rhetorical device to embarrass 
one’s opponent rather than a means for securing information. 
Thus in the 4charnians’ of Aristophanes the old men com- 
plain that in litigation they fall easy victims to young pros- 
ecutors skilled in the new rhetoric who “‘called them up and 
cross-examined them, setting little verbal traps.”’ A good il- 
lustration of what Aristophanes has in mind is Socrates’ 
examination of Meletus, who makes damaging admissions.® 
The importance attached to these interrogatories is shown by 
the fact that some attention was paid to them in books on 
rhetoric.’ In the hands of an expert they might be useful, but 
they were both useless and dangerous to a man who bought 
his speech. For these and other reasons interrogations were 
abandoned by the speech-writers, although men who con- 
ducted their own cases may well have continued to use them. 
Technically, however, the admissions of an opponent in court 
could not be classed as evidence, because a dikn Wevdouap- 
tupiwy could not be brought against him. 


« Antiph. v. 53 ff. The defendant claimed the letter was a forgery. 
2 Cf. supra, p. 8. Eero: 
3 xxii. 5. 5 687. 6 Plato Apol. 24C fF. 


7 Anaximenes xxxvi, in Spengel-Hammer, Rhetores Graeci, I, 94 f. 
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The role played by evidence in an Athenian court is quite 
different from its role in modern practice. If one should read 
merely the depositions and other documentary evidence pre- 
sented at a trial in the fourth century, he would know very 
little about the case compared with the jury who heard the 
speeches also in an Athenian court; but a perusal of a tran- 
script of the evidence in a modern trial would yield the reader 
as much knowledge of the facts as had the jury which gave 
the verdict. To put the matter in another way: In Athens 
the dicasts looked to the speaker for the law and facts and to 
the witnesses for corroboration; with us the jury looks to the 
witnesses for the facts and to the judge and counsel for the 
law and an integration of the results of examination and 
cross-examination of the witnesses. The litigants appear only 
as witnesses. 

In Athens the evidentiary character of a forensic speech 
was well understood. The better speech-writers always had 
in view the credibility of the speaker. They considered it im- 
portant that both the speech and the thought should by their 
simplicity and candor render the speaker worthy of confi- 
dence. This feature of their professional work was known as 
ethopoiia. In the hands of a skilled writer like Lysias‘ it be- 
came a most effective instrument of persuasion, for Athenian 
dicasts, like any other judges, were largely influenced by their 
opinion of the moral worth of a litigant. There was little or 
no chance to judge of the credibility of a witness who stood 
facing the dicasts while his affidavit was being read, and with 
a bow acknowledged it as his own. Before the period of writ- 
ten evidence the situation was not much better, whether the 
witness told his brief story of confirmation in his own way or, 
as is more likely, answered the questions of the litigant who 
called him.? In the absence of an opportunity to cross-exam- 

«Cf. Devries, Ethopotta: A Rhetorical Study of the Types of Character in the Ora- 
tions of Lysias; Egger, Mémotres de littérature anctenne, p. 372. 

2 Aristoph. Wasps 962-65: 

a&kovoov @ Satwove ou THV pwapTipwv. 
avaBnO, TupdKynott, Kal NéEov pEya’ 


\ \ , I [A nn 
ov yap Tapmevove ETvXES. ATOKPLYAL TaPas, 
el 7) KaTEKVNHOAS ToOls OTpAaTLWTaLs Gafes. 


124 THE ADMINISTRATION OF JUSTICE 


ine witnesses the opposing litigant had to adopt other means 
of discrediting and impeaching witnesses.* 

Speeches are often prefaced by promises to tell the whole 
truth, or by an excuse that the speaker, owing to his youth or 
absence from the city at a certain time, is hampered in pre- 
senting the case by lack of firsthand knowledge of the facts.? 
One of Isocrates’ clients, with the purpose of discrediting his 
opponent’s statements, introduced evidence to show that ona 
previous occasion he had been guilty of perjury. Demos- 
thenes even argues that the law against hearsay evidence 
ought in justice to be observed by prosecutors in their 
speeches.4 The practice of swearing to pleadings was some 
check on false statements, even though the oaths were formal 
and did not render one liable to a prosecution of any kind.5 

Not infrequently a man found it impossible to procure cor- 
roborative testimony and had to go into court with nothing 
but his bare speech.® That juries did believe the unconfirmed 
statements of a litigant is clear from a case in the Demos- 
thenic corpus.’ The statements of an advocate involving 
matters of fact were not corroborated by evidence directly 
though they might rest on evidence in the speech of the 
principal. The advocate himself might be a witness.? Cer- 
tain types of information were regularly given in a speech 
without direct confirmation. Thus a speaker might tell some- 
thing for which his mother could vouch, with or without a 
challenge to accept her oath.” 


NCA SETA as Ou} GT 

2 Antiph. v. 74; vi. 14; Andoc. i. §5; Lysiasi. §;xxxi. 4; Demos. xxvii. 2; xxxviil. 6. 

3 Isoc. xvili. $2, 57. 4 Demos. lvii. 4. 

5 Antiph. vi. 14; Demos. xxxiii. 14; Andoc. i. 55; but cf. Antiph. i. 28. 

6 Cf. Isoc. xxi; Antiph. i. Blass (Aitische Beredsamkeit, 12, 189) thinks that proof 
of the father’s dying injunctions may have been given before the speech. This is 
very unlikely. Gernet (Antiphon: Discours, pp. 36.) believes that the rule 
requiring all witnesses to swear to the guilt or innocence of the defendant in homi- 
cide cases (Lysias iv. 4) accounts for the lack of witnesses. 

7 xliii. 9-10, 30. § Isaeus iv. 9 [bid. xii. 4; Aeschin. ii. 170, 184. 

70 Demos. xxvii. 40; cf. lv. 23-24, where the speaker recites what he learned from 
his mother: kal A\eyw yey & wep HKovoa Tis UNTpPOs, OVTWS Evol TOAAA Ayala yévoLTO, Ek 
dé Pevdouar, Tavavtia robrwy. Cf. ibid. 27, where a challenge to an oath is offered. 
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Another type of corroboration to which speakers appeal is 
the knowledge of the dicasts as individuals. These appeals 
were rather common! and of some advantage, as may be in- 
ferred from efforts made to discredit them. A speaker in the 
Demosthenic corpus says that those who have nothing truth- 
ful to say and no evidence to produce are accustomed to 
appeal to the knowledge of the dicasts.2 Sometimes the 
speaker apologizes for confirming by evidence matters well 
known to the dicasts.? It was customary to ask those dicasts 
who knew to inform their neighbors.4 Naturally the dicasts 
could be called upon as confirmatory witnesses only in mat- 
ters of public knowledge.’ The private information of a few 
individuals among five hundred would be of little or no avail. 

Women were not competent witnesses except in homicide 
cases.° As women lived a secluded life and had no contact 
with business or affairs, their incompetency did not material- 
ly affect the administration of justice as it would in a modern 
community. Besides, many of the hardships that their in- 
competency might have caused could be mitigated by various 
expedients well known to all litigants. The information pos- 
sessed by a woman could be included in the speech of the 
litigant without confirmation, or it could come under the 
exceptions to hearsay evidence.? A woman could also take 
an evidentiary oath and testify if both parties were willing.® 
There is one case in which the account-books of a woman 
recording debts owing her were admitted.’ Minors, like 
women, were not competent witnesses except in homicide 


t Antiph. vi. 25; Lysias x. 1; Demos. xxi. 80; xxxiv. 50; xliv. 67. 


27) ] eo eee BAI ano) , ’ 6 a ’ 
emos. xl. $3: wate mepl av Gv un Exn MapTupias Tapacxecbal, Ta’Ta Pyoe 
buds eidévar, @ Gvdpes Sukagral, 6 wavTes Tooter ot undev Hyves AEVovTEs. 


3 Lysias xii. 61; cf. Demos. lvii. 33. 


4In Demos. xl. 54 the jurors are warned not to let such appeals in this case go 
unchallenged. 


5 [bid. xxi. 18. 
6 For women and children as witnesses in homicide cases cf. infra, pp. 221 ff. 


7 Cf. infra, pp. 130 f. 8 Cf. infra, p. 159. 9 Demos. xli. 9, 19, 24. 
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cases. But on reaching majority one could testify to what he 
knew while he was a minor." 

The testimony of slaves could not be produced in court 
unless it was given under torture.? A passage from Antiphon 
has been cited to show that the statement of a slave might be 
accepted as trustworthy without torture. The situation 1s as 
follows. A choregus had been informally accused of homicide 
by the brother of the deceased in a court where the choregus 
was to begin a prosecution of some officials for malversation 
of public moneys. It must be remembered that the suit had 
not yet been filed with the king archon. In answer to this 
informal accusation the choregus proclaimed before the same 
dicasts that more than fifty persons, bond and free, young 
and old, knew the real facts of the case, and challenged the 
brother of the boy to find out the facts from these individuals 
before he took action. He was to édéyxew robs ev édevdépous 
Gs xp Tovs édevOeEpous . . . . TOUS dé dobAOUS, EL LEV aLT@ Epw- 
ToVTL TAANOH SoKotev eEvyev, El JE UN, ETOLMOS H ’EKOLOOVaL Baca- 
vicew.3 The whole proceeding was extra-judicial. In fact 
the choregus hoped that as a result of this investigation 
there would be no prosecution.* Leisi5 quotes another passage 
from Isocrates where Pasion the banker agreed to produce 
one Kittus for torture, but when the plaintiff demanded that 
the Bacamnorai scourge and rack the slave until they got 
the truth out of him, Pasion objected and éxédeve Adyw 
muvOaverbar Tapa Tod matdds.° Owing to this disagreement the 
questioning was dropped. If Pasion was right in his conten- 
tion that there was to be no torture but a sort of formal 
examination for discovery ((Adyw pev éxédXevoe Bacavitev, 
épyw 6’ ovk ela)? in order to settle the matter in dispute with- 
out legal proceedings, we have here an attempt to have the 
dispute settled without a trial. 


SCT ALipsiuss feathered gariiaae 2s 
2 Cleinfraspp, 229 it. 3 Antiph. vi. 23; cf. Lipsius, op. ciz., p. 888. 


4On this occasion, as it happened, the king archon refused to entertain the 
charge because it was too late for him to conclude it during his official year. 


5 Op. cit., p. 20. Risocrex vitals: 7 Ibid. 17. 
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Leisi? cites another case in the Demosthenic corpus? in 
which the confession of a slave is accepted without torture. 
But here again the matter is entirely private. It was not un- 
common for heirs of the estate to agree to reserve the slaves 
as common property, to enable either party to obtain by 
torture or otherwise any property which he suspected the 
slaves were concealing.’ In the case cited by Leisi the heirs 
actually did recover money stolen by a slave belonging to the 
deceased. They at first threatened to torture him, but when 
he confessed (airod xaretre) and produced the money he had 
stolen, naturally they accepted his statement. These cases 
in no wise justify us in assuming that even by agreement of 
the parties statements of slaves made without torture would 
be accepted in court. They could of course be valid by agree- 
ment for the settlement of an issue out of court, as in the case 
of the claim against Pasion the banker, if the agreement to 
torture had been carried out and the Bacavorai like private 
arbitrators had given their award.4 Such free statements of 
slaves might come up indirectly before a court if a party to 
such a settlement refused to abide by it and resorted to legal 
proceedings.‘ 

Among commonplaces taught to students of rhetoric for 
use in forensic speeches were those praising or disparaging the 
testimony of slaves extracted by torture. In the orators these 
commonplaces, variously worded, appear frequently.° Argu- 
ments both for and against torture as a means of securing 
reliable evidence appear in the same orator.’ The perusal of 
these commonplaces found in the extant orations will con- 


CODACH Daal. 3 Demos. xl. 15. 
2 xlviii. 16 ff. 4 Tsoc. xvii. 17-18. 


5 Leisi (op. cit., pp. 20 f.) incautiously seems to treat statements such as those 
contemplated in Antiphon vi. 23 and Isocrates xvii. 15 as evidence in court: “Aber 
ohne Zweifel war diese Art Beweismittel bei Einverstandnis des Produkten vor 
Gericht zulassig, nach dem oben ausgesprochenen Grundsatz, dass das Gericht die 
Glaubwirdigkeit der miores nicht ex officio untersucht.” Lipsius (op. cit., p. 888) 
cites only one passage and is duly cautious. 


6 Cf. Guggenheim, Die Bedeutung der Folterung im Attischen Processe, pp. 62 ff. 
7 Cf. Antiph. v. 31 ff. with vi. 25. 
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vince any reader that the Athenians attached little impor- 
tance to Bacava. The negative side of the law should be kept 
in mind. The very fact that it did not permit slave evidence 
to be accepted without torture shows that they believed the 
statements of slaves were not trustworthy. Furthermore, the 
law did not permit a litigant to introduce the testimony of his 
own slaves even if they had been put to torture by those who 
made it their business to punish and whip slaves to make 
them disclose some information. The proper procedure was 
to challenge one’s opponent to put the slave to the question 
under conditions to be agreed upon. Either the answers were 
taken down in writing, sealed, and produced in court or those 
who heard them testified in court, giving the answers in their 
evidence.” Or a litigant might challenge his opponent to per- 
mit his slave to be put to the question. 

These commonplaces regarding Bacavo are not uttered to 
discredit or to support testimony of this kind actually before 
the court. For there is nosingle instance in the extant orations 
in which Bacavo. were produced in court. A litigant praises 
slave evidence when he claims that his opponent, by refusing 
to accept a challenge to admit evidence extorted by the rack, 
has deprived him of the most reliable kind of evidence avail- 
able. Or he disparages it because he himself has refused to 
accept his opponent’s challenge to permit the introduction of 
information extracted by torture from his own or another’s 
slave. There are plenty of reasons why a man should distrust 
all such evidence. There is a note of insincerity about these 
rhetorical commonplaces. One feels that these challenges and 
counterchallenges are just moves in the game of litigation. 
Only two challenges, so far as we know, were accepted, and 
these were not carried out by reason of disputes as to the 
terms actually agreed upon. Headlam puts forward the the- 


t Lysias 1. 16-19. 

2 Demos. iii. 24-25; cf. Lipsius, op. cit., p. 894; regarding the possibility of putting 
slaves to the question in open court cf. infra, pp. 129 f. 

3 Isoc. xvii. 19, where the banker was willing to forfeit the sum of money agreed 


upon if he failed to carry out the contract. Demos. xxxvii. 40 ff. shows how mis- 
understandings could be promoted by a scheming litigant. 
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ory that there are no cases which clearly state that the an- 
swers of slaves under torture obtained by a zpéxAnots could be 
brought before a jury.t This is a plausible proposition, but 
the passages quoted by Headlam do not support it.” 

On two occasions slaves were produced in court as real 
evidence, which in modern practice has been defined as “all 
evidence that is addressed directly to the senses of the ] jury 
without the intervention of the testimony of witnesses.’ 
Such “exhibits” are usually things, but persons are also in- 
cluded in so far as their qualities are those of things. A client 
of Isocrates was accused of killing a female slave.3 To refute 
the charge sworn to by Callimachus, the prosecutor, and 
fourteen witnesses, the defendant produced the woman alive 
and well in court. The language of the speaker in comment- 
ing on this proof of the unreliability of Callimachus shows 
clearly that he realizes just the kind of evidence that was 
presented in the person of the female slave: rods yey yap 
a&\Aous EK TOV Eeyouévwy KplveTe, THY SE TOUTOUV papTUpLaV, STL 
Wevdis jv, eldov of Suxatovres.4 In Nicobulus v. Pantaenetus 
a slave named Antigenes is produced for the inspection of the 
dicasts to show that such a feeble old man could not have 
committed an assault upon Pantaenetus.® 

It may be a matter of accident that Bacavor do not appear 
in extant cases. Sometimes the evidence of a slave was in- 
tended to settle the matter at issue out of court so to speak. 
Such settlements would not be mentioned unless one of the 
parties refused to abide by the settlement and took the mat- 
ter to court. However, the words of Aristophanes in the 
Clouds’ and Aristotle’s classification of Bacavo. as arexvor 
mores’ show that slaves were put to the question in connec- 
tion with legal proceedings. The state had power to torture 
slaves to secure evidence against their masters, but only on 


DC Renv Lait 
2 Cf. Thompson, idid., VIII, 136; Lipsius, op. cit., p. 889, n. 91. 
PISOCMXViliens Suit 4 Tbid. 56. 5 Demos. xxxvil. 44. 


6 620: Kad’ bray Obew Sén, oTpEBrodTE Kai dixadfere. WEL HeLa NaeL Ss 
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rare occasions was this power exercised. When slaves be- 
came informers (unvurai) against their masters or others they 
received their freedom if the charge was sustained.” It seems 
also that they might be put to the question and afterward set 
free.3 Not infrequently the rack was used to extort a confes- 
sion from a slave suspected of a crime, and such confessions 
might implicate others.‘ 

Hearsay evidence was strictly forbidden in Athenian 
courts: o6é pwapTupety aKony éBow ot vouor, ovd’ emt Tots TavuU 
gabrous éyxAnuacw.> The witness must confine himself to mat- 
ters of which he had personal knowledge: dv ei69 ris kat ois 
dv twapayeynra: mparrouevois, Tad’ra paptupety KeNevovow (ol 
vouot).© Exceptions were allowed under certain circum- 
stances, most commonly when the original witness was dead. 
In the orators this exception is frequently added to the rule 
(axon 8’ otk éGor C&vTos paprupety, &\dAa TeOvedros).’? There 
are few examples of the exception in the case of deceased 
persons,® but there are a number of complaints in the orators 
that opponents are breaking the law.? Plato," in conformity 
with a genuine forensic speech, represents Socrates as promis- 
ing that testimony regarding the answer of the oracle “that 
no one was wiser than Socrates” would be given by the 
brother of Chaerephon since Chaerephon, the recipient, was 
deceased. 

It was permitted to give hearsay evidence of the state- 
ments of those who were incompetent to testify. In one of 
Demosthenes’ cases testimony was produced that a woman 


SVATICOC MII nO a1 
aL Yslas Vio tOsANUDiws 341 Chanler ary sa 3 Antiph. v. 31. 


4 [bid. i. 20. Regarding the status of the concubine of Philoneus there has been 
some dispute. Guggenheim (oP. cit., p. 23), after a detailed discussion of the ques- 
tion, rightly concludes that she was a slave. Gernet (op. cif., p. 43, n. 2) agrees. 
Lipsius (op. cit., p. 895, n. 122), without giving any reason, dissents. 


5 Demos. lvii. 4. 6 Tbid. xlvi. 6. Clie] Cloxivacs: 


8 Isaeus viii. 14: Tlvas eixds eidévar TA TadaLd; SHAov Sre TOs Xpwuevous TO TAaTTW. 
MewapTupykace Tolvuy axony ota. Cf. ibid. 29; Demos. xliii. 35-36. 


91 bid Sys 5 xlvi ae lvile4: Whine toh Wate 
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declared that the seals on a will of her mother were genuine.' 
Normally the evidence of a woman could be presented by her 
kvptos.” The evidence of a female metic could be given by her 
prostatés3 A litigant could always question his opponent in 
court,’ but he usually preferred to produce a witness in whose 
presence his opponent had made damaging admissions either 
voluntarily or in answer to questions.§ 

There is another class of persons consisting of men, closely 
associated with parties to a suit or their witnesses, whose pre- 
vious statements and admissions are produced in court by the 
depositions of regular witnesses. In a case in Isaeus® the 
statement of one Hierocles was introduced in evidence—a 
statement to the effect that he had a certain will in his pos- 
session which he had received from the testator. This admis- 
sion, made somewhat unwillingly by Hierocles, 1s used by 
the speaker to the disadvantage of the claimant for the 
estate, the son of Cleon. Another example is found in 
Chrysippus v. Phormio.’ Lampis, the agent of Phormio, at 
first denied that he had received a certain sum of money; but 
later on, having been tampered with by Phormio, he virtually 
became his witness. Chrysippus then produced evidence of 
his denial of the receipt of the money in question. A curious 
instance is related by Aeschines.* He called an Olynthian 
named Aristophanes to give evidence that Demosthenes had 
approached him to substantiate a discreditable story against 
Aeschines. For further substantiation Aeschines also called 
men who were present when Aristophanes told Aeschines of 
Demosthenes’ proposal. Leisi accepts these exceptions to the 


txli. 24. Cf. Lysias xxxii, where the woman’s story, told before a group of rela- 
tives gathered to settle a dikn érirpowfs out of court (§§ 12 ff.), is told by the 
speaker and confirmed by witnesses (§ 18). 


2 Cf. supra, pp. 118 f.; Isaeus xii. 5; Demos. lvii. 67 ff., where husbands and rela- 
tives testify for women. 


3 Demos. xxv. 56-58. PCLSSU PTA. 22. 


5 Demos. xxx. 19-20; |. 37; lvill. 33: Kat wou Kader Pitimmidny tov Tavaréa, pds 
dv €deve TadrTa Geoxpivys obtroci, kai Tovs &Adovs of cuvicace ToO’TW TadTa EyorTt. 


Up gdaiats BIT faa teh 4 Cle 
7 Demos. xxxiv. 11, 46. eile ls 5s Cl Lcisl, OP. Clk, Ds G7 
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rule against hearsay evidence,’ and adds another category, 
including statements of slaves with or without torture, sub- 
stantiated in court by Solemnitatszeugen. This is the correct 
classification of statements made by slaves. On one occasion 
Aeschines offers slaves for torture before the dicasts to estab- 
lish an alibi for himself: dywyer 6€ kal rods oikéras kal mapa- 
dud@yuev eis Bacavoy. kal Tov wey OYov, El GUYXwWPHOE 6 KaTHYO- 
pos, KaTad\iw. mapéorar d€ Hdn 6 SHutos Kal Bacariet évayTiov 
tuav, dv xeebnre.? In the face of a statement of the plaintiff in 
Apollodorus v. Stephanus Bacavifew otk éorw évavtiov iyar, 
we cannot suppose, even with the support of another pas- 
sage from Demosthenes* or Aristophanes’ line xé6’ érav 
Ovew dén, orpeBdodre Kal duxacere,> that dicasts ever listened 
to the answers of a slave under torture as they listened to 
parole evidence and affidavits.® A challenge of any kind could 
be delivered at any time. In the Demosthenes passage the 
challenge was delivered for greater effect when the dicasts 
were assembling. Aeschines goes a step farther and delivers 
one in the court itself with the additional proposal that it 
could be carried out then and there.’ 

Exceptions to the hearsay rule were allowed, as we have 
seen, when the person who knew the facts was either dead or 
disqualified; but if a qualified person could not appear in 
court because of illness or absence from the country, the mat- 
ter was handled in another fashion. Such testimony was 


«Op. cit., pp. 96 f. Lipsius (op. cit.) brushes all aside except where the original 
witness is dead. 

211, 126. 3 Demos. xlv. 16. 

4xlvil. 17: €e abrov.... kAnpoupevwy Tav Stkacrnpiwy Kopicavra Thy a&vOpwrov 

. KeAeveY Ewe et BovrAotuny Bacavifery kal uapTupas Tos dixaoTas elolovTas Trovetabar 
ws érouuds éott Tapadovvat. 

5 Clouds 620. 

6 Guggenheim’s ingenuity in trying to reconcile these passages (op. cit., pp. 37 ff.) 
is wasted: “Wir nehmen gerne an, dass dem Redner es geniigte, dass Folterung vor 
Gericht nicht gewohnlich war, um fiir seinen Zweck behaupten zu k6nnen, sie 
kommen vor Gericht gar nicht vor.” 

7 For the literature cf. Bonner, Evidence in Athentan Courts, p. 73; Lipsius, op. cit., 


p- 892. 
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called éxuaprupia:, i.e., extra-judicial depositions. The evi- 
dence of persons who were too ill to attend court, or who were 
absent from the city at the time of the hearings, could be 
taken in writing in the presence of a number of persons who 
afterward on the production of the document in court identi- 
fied it by an attesting affidavit as the statement of the 
original witness.t The evidence was not taken by any official 
or a commission appointed by the court.? It was the business 
of the litigant who desired the evidence. No specified number 
of attesting witnesses was required, but it was wise to have 
more than one to avoid suspicion. 

When it is a question of obtaining a written deposition [éxuaprupia] 
from a witness who is ill or about to go abroad, each of us summons by 
preference the most reputable among his fellow-citizens and those best 
known to us, and we always have written depositions’ made in the presence 


not of one or two only but of as many witnesses as possible in order to 
preclude the deponent from denying his deposition at some future date.4 


There should be two distinct parts of an ekmartyria, the 
first of which contains the facts and the name of the witness 
who knew them, the second the names of the attesting wit- 
nesses and a statement that the ekmartyria was in fact made 
by the extra-judicial witness.’ A much-disputed series of dep- 
ositions is found in Demosthenes.® In the first passage there 
is a deposition of one Ersicles and another of Hippias of 
Halicarnassus to the same effect. Then follow the words pds 
rovade éeuapripnoer, with five names in the nominative case. 
In the next passage there are three depositions followed by 
the same words and the names of five witnesses. Lipsius 1s 
right in regarding the five depositions as ekmartyriai followed 


Cf, Aeschin. ii. 19: kal ray éxuapruplay dvayvwht Thy ’Aptorodjuov, Kal Kade 
mpos ods ekeuaptipnoe. Cf. Demos. xlvi. 7: r&v 6 aduvarwv Kal drepopiwy éxuap- 
tuplay yeypaumerny &v ypaupately. 

2 This is made clear by Leisi (07. cit., p. 98). 

3 éxuaptuptas should be translated “extra-judicial depositions” to distinguish 
them from regular depositions, uaprupias. 


4 Isaeus iii. 20-21 (trans. Forster). In this case an ekmartyria attested by only 
two witnesses had been denied (§§ 18, 23). 


5 Aeschin. 11. 19; Demos. xlvi. 7. 6 xxxv. 20, 33-34. 
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by the names of the attesting witnesses; rotode are these 
witnesses.* 

The lexicographers seem to identify extra-judicial evi- 
dence with hearsay, but Demosthenes carefully differentiates 
them.2 The confusions between hearsay and extra-judicial 
evidence found in the lexicographers may be due to the fact 
that before the use of written testimony in 378 B.c. there 
could be no real distinction between the two in form. The 
only distinction lay in the responsibility. One might hold the 
sick or the absent responsible if what they said turned out to 
be false; or the attesting witness could be held responsible if 
the original witness successfully denied the ekmartyria at- 
tributed to him.3 There could be no responsibility on the part 
of the deceased persons or those incompetent to testify, such 
as parties to a suit, women and slaves. Only those who re- 
ported the statements of such persons could be held respon- 
sible.‘ 

The ekmartyriai which we know belong to the period when 
written testimony was required by law.’ We hear nothing of 
ekmartyria 11 Antiphon, Andocides, and Lysias. And yet it 
must have been a hardship in many cases before 378 B.c. to 
be unable in some fashion to produce the evidence of persons 
who were ill or out of the city. Platner,° relying on a passage 
in Isaeus already quoted,’ suggests that the testimony of the 
original witness was not always reduced to writing, because 
Isaeus says that one always provided a large number of 
estimable attesting witnesses. This conclusion does not fol- 


Op. cit., p. 887, n. 84. This explanation rests upon Drerup (Jahrb. f. cl. Phil., 
XXIV, 319), which Leisi (op. cit., p. 99, n. 1) had already accepted. Cf. also Plat- 
ner, Process und Klagen, I, 227. 


2 In Isaeus. iil. 77 éxwaprupia is loosely used of evidence which is unquestionably 
hearsay. The acts of a deceased person showing that he had virtually refused to 
recognize a woman who claimed to be his daughter are termed éxuaprupia; cf. 
Aeschin. i. 107 for a use of éxwaptupjoorra in the sense of waptuphoorra. 


3 Demos. xlvi. 7: kal ar6 ris abris ervoxnvews THY Te wapTuplay Kal éxuaprupiay 
aywviferbar dua, ww’ éay yey dvadexnrar 6 ExuapTuphoas, éxetvos brddikos 7 TOV Wevdo- 
papTuplav, éav 6 uw} avadexnrat, of wapTupHoarTes THY ExuapTupiayv. 

4 Cf, Lipsius, op. cit., p. 886. © Op, ctt., p. 226. 


5 Demos. xlvi. 7. LEN to) 
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low, however, because this oration belongs to the period when 
all evidence was required to be written. The language of the 
lexicographers suggests oral statements but is not incon- 
sistent with affidavits: xal duolws éxuapruplay Néyovow, brap 
Tis TA Tapa TOU amovTos elpnueva éexuapTupynoyn.' Harpocration 
draws his information from Demosthenes and Aeschines and 
defines ekmartyria thus: dvadéper ris waptupias, dre } wey wap- 
Tupia Tov Tapovrwy éatlv, } 6’ éxuaptupia trav amovrwv. As he 
draws his information from the later orators he has in mind 
only written evidence, but others, like the Lexica Segueriana, 
may go back to the period of oral evidence. 

The rhetoricians paid considerable attention to the grounds 
upon which the credibility of witnesses might be attacked.? 
Various grounds for suspicion are urged in the orators. A 
client of Isocrates, after showing that his opponent was con- 
victed of falsehood i in open court on a former occasion, per- 
tinently inquires: “Who is more likely to produce a witness 
of what never happened than my opponent who himself had 
the effrontery to give false testimony for others?”’ Wealthy 
men were under suspicion of securing testimony in their 
favor as well as other advantages 1n litigation. Demosthenes‘ 
makes a thinly veiled suggestion to this effect in his speech 
against Midias. A stronger statement is found in another 
speech in the Demosthenic corpus.5 Friendship or enmity for 
either party may render the evidence of a witness subject to 
suspicion.® Relationship of a witness to a litigant might be 
used in an attempt to discredit testimony. Naturally, how- 
ever, in family matters relatives were the very best witnesses. 
In fact, failure to produce them might in some circumstances 
be used against a litigant.? A general reputation in the com- 
munity for untruthfulness exposed a witness to attack.® One 
of the most effective ways of discrediting a witness was to 


Pex. SEs, Dp, 245. 


2 Anaximenes in op. cit., I, 48 ff.; Arist. Rhet. 1. 15; Volkmann, Die Khetortk der 
Griechen und Romer, pp. 186 ff. 


3 Isoc. Xvili. 57. 6 Cf. Demos. xxix. 22-24; liv. 33. 
ke 4 AN oe elope CLEIGE SSK ADG SOS uti 7 
PX VIIa T ChelVile SOs SEIZE XRAY, AOst1Ve 33+ Cl welsh Opti werk 1. 
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show that he had a financial interest in the suit.t Another ex- 
ceedingly effective way of discrediting a witness was to show 
that he had had no opportunity of himself knowing what was 
contained in his afidavit. Such testimony was really hearsay 
evidence? and could be made a ground for a 6dixn wevdo- 
MapTuplwv. 

There is singularly little reference to the means at the dis- 
posal of a litigant to secure the attendance of witnesses in the 
various hearings of the case in which he is interested as plain- 
tiff or defendant, whether it be a diké or a graphé. And yet it 
is obvious that no judicial system can function satisfactorily 
if witnesses cannot be obliged to appear in both criminal and 
civil cases. It may fairly be assumed that in a city like 
Athens, where men had more leisure than in modern states, 
one had no difficulty in securing witnesses on any occasion. 
The association of citizens with one another in demes, tribes, 
phratries, and clubs was likely to be very close compared with 
the conditions of life in a modern city. 

On most occasions a man engaged in some transaction 
which might require proof in court would provide himself 
with reliable witnesses about whose attendance in court there 
could be little doubt. In emergencies, however, a man had to 
trust to those present to give testimony in his behalf.4 When 
a man called for witnesses in public in Athens there is little 
doubt that there would be volunteers enough and to spare.s 
It is reasonable to assume that under most circumstances a 
litigant would have no difficulty in securing adequate testi- 
mony without the help of the law. The difficulty would arise 
when a vital matter depended upon the testimony of one man 
who for some reason might be unwilling to testify. The earli- 


t Demos. xl. 58. 

2 Tsaeus vi. 53 ff.; Demos. xl. 59; xliv. 54; cf. supra, p. 130. 

3Isaeus ili. 19: lore yap mavres ws bray pey eri mpodnrovs mpadéers twuev, as det 
pera paptipwv yevécOat, Tovs oikecorarous Kai ols av TUYXaYWUEY XpwHpevor adLoTA, 
rovrous tapadtapBave eiwlayev érl Tas mpakers TAS TOLAUTAGs. 

4Cf. Aristoph. Clouds 494-96. The speaker in Demos. lvii. 14 had to rely on 
hostile witnesses. 


5 Cf. Antiph. vi. 22 ff., where more than fifty men and boys were present when the 
fatal draught was administered. 
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est reference to an unwilling witness occurs in Isaeus,' where 
the speaker claims that one Hierocles was witness of a fatal 
assault but opines that he may be unwilling to give evidence 
“detrimental to a will he is producing. But for all that, sum- 
mon Hierocles that he may give his evidence before the court 
or else swear to his ignorance of the fact [iva évavtiov robrwy 
paptupnon 4 éEoudonrat]|.”* Normally, no doubt, a witness al- 
ready in court would either testify or take an oath in dis- 
claimer. There was, so far as is known, no legal penalty for a 
false éEwuocia. Nevertheless, many a man might well have 
shrunk from taking a false oath for the sake of his reputation. 

It was incumbent upon the litigant himself to notify his 
witnesses to be present at the arbitration or the trial. The 
state did not summon witnesses sub poena. There is no evi- 
dence that a litigant took care to be in a position to prove 
that he had duly notified his witnesses, but there is every 
likelihood that he did.* If the witness did not appear or re- 
fused to take the stand, what recourse had the litigant? 
Lycurgus® has an interesting section on witnesses. 

Before the witnesses take the stand, I wish to say a few words to you. 
You are not, I take it, unaware of the schemings of defendants or the en- 
treaties of those trying to beg them off; but you well know that many wit- 
nesses for the sake of money or to win good-will have been persuaded either 
to be forgetful or to fail to appear or to find some other excuse for not testi- 
fying. Do you, therefore, require that witnesses take the stand without 
fear and that they do not attach more importance to gratitude than to 
you and the city, but pay the city their debt of truth and justice and not 
desert their post of duty, or touching the altar as the law requires take an 
oath of disclaimer. But if they take neither course, we shall, in the inter- 
est of you and the laws and the democracy, call them to account [kAyrev- 
couev]. 


The faults for which the recalcitrant witness could be called 


to account were failure to appear or, if he appeared, failure 
either to testify or to take the oath in disclaimer.® 


SIxXni 6; 

2 The date of this speech is shortly after 371 B.c.; cf. Lipsius, op. cit., p. 876, n. 41. 
3 Demos. xix. 176; xlvii. 70. 4 Cf. Lipsius, op. cit., p. 881. S20, 
6 In ten cases where the alternative was offered only three persons took the oath 


of disclaimer (cf. Leisi, op. cit., p. 68). 
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The procedure involved in «djrevors is far from clear.t 
There are two passages that throw some light on the ques- 
tion. The plaintiff in Zpollodorus v. Stephanus et Neaera says: 
“T shall call Hipparchus himself before you, and compel him 
to testify or take an oath of disclaimer according to law 
} KAnrebow abrov.”’? Aeschines adds another step to the proc- 
ess: Kader b€ wor “Aubyropa rov ‘Epyxuéa: Kal éxxAnreve, Edy wn 
Gédn devpl mapetvar.s On the basis of these two passages one 
might assume with considerable confidence that when it be- 
came apparent that the witness refused to testify or failed to 
appear, the principal appealed to the court for redress. In 
some fashion there was judicial action, either by the presiding 
officer or by the dicasts, but its nature 1s obscure.4 The recal- 
citrant witness was fined one thousand drachmas.§ 

In the passage quoted above from Lycurgus® the jury is 
asked for assistance: déudre oty Tols paprupas dvaBatver. 
Similarly the plaintiffin Epichares v. Theocrines’ makes a plea 
for help from the dicasts: 

Undoubtedly, men of the jury, Theocrines and his friends have tried all 
they could to tamper with the witnesses, and to induce them, either by 
threats or persuasion, not to give evidence. However, if you will support 
me as you ought to do, and command them, or rather join me in compelling 


them, either to depose or take the oath of disclaimer, and if you will not 
permit them to trifle with the court, the truth will be discovered. 


But in neither of these passages is judicial action con- 
templated. The speaker is merely trying to put pressure upon 
the witness by these appeals to the dicasts. As individuals 
the dicasts might urge the witness to take the stand, just as 
they might express their annoyance at what a litigant might 
say.2 A verdict of a dicastery could be reached only by a 
formal vote. 

Judicial action by a magistrate or board could only take the 


1 Wyse, op. cit., p. 638; the word «Anrevors does not appear in the sources (cf, 
Lipsius, op. cit., p. 880, n. 55). 


2 Demos. lix. 28. 4 Cf. Lipsius, op. cit., pp. 880-81. ° i. 20. 
311. 68. 5 Aeschin. i. 46. 7 Demos. lviii. 7. 


8 Cf. Socrates’ frequent appeals for an uninterrupted hearing (Plato 4po/. 27B, 
OC). 
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form of an émiBody. But the highest émBory recorded is fifty 
drachmas. Besides, an émiBodn was not imposed by a magis- 
trate in court.’ The fine of one thousand drachmas suggests 
a parallel with the infliction of a similar fine upon a litigant 
who failed to obtain at least one-fifth of the votes. In this 
instance no real judicial action was required. The presiding 
officer forthwith recorded the fine as soon as the count of the 
votes showed that the losing litigant was liable under the 
law.? In the case of a defaulting witness the procedure would 
be much the same, with two exceptions. Upon the request of 
the party the witness was solemnly called upon to take the 
stand (kAynrebew). If he refused, the fine of one thousand 
drachmas was entered in the record. The proclamation of the 
fine (éxxAnrebew) by the herald was an unusual feature, in- 
tended, no doubt, to impress the witnesses yet to be called. 
In case the witness was absent, the only difference would be 
that the defaulting witness could protest the fine if he could 
show good and sufficient cause for his absence. The interven- 
tion of the litigant was required not merely to initiate the 
punishment of the defaulting witness but possibly to give him 
an opportunity to choose between the fine and a dixn Xuro- 
waptuptov or a dikn BAdBys, either of which might be instituted 
against a witness. It is quite unlikely that a suit for dam- 
ages could be instituted if the witness had been fined.’ 

The chief source of our information regarding the dixy 
Aurouaptupiou is a single case, 4pollodorus v. Timotheus.4 The 
plaintiff relied on one Antiphanes to prove an important 
point in his suit: 

He prevented me by a trick from putting a deposition in the box before 
the arbitrator; for he kept saying that he would give evidence for me by 
the day of giving the award; and when the day arrived, although he was 
summoned from his house, (for he was not to be seen,) he failed to attend 
as a witness at the instigation of the defendant. 


The plaintiff then and there commenced proceedings against 
the defaulting witness before the arbitrator. The nature of 


1 Cf. supra, I, 282 f. 2 Cf. supra, pp. 56 f.; Lipsius, op. cét., pp. 449-50. 
3 Cf. Bonner, op. cit., pp. 42-43; Leisi, op. cit., p. 49. 4 Demos. xlix. Ig. 
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these proceedings is wholly obscure. Apollodorus deposited 
the fee (a drachma) rod \urouaprupiov. The arbitrator did not 
find against the witness. There is no indication as to what 
the arbitrator could have done to the witness if his finding had 
been adverse. As it was, he waited until evening of the final 
day and gave his decision in favor of Timotheus. The case 
was appealed and came before a court. Meanwhile, Apollo- 
dorus filed a dixn BAdBns against Antiphanes before the deci- 
sion of his suit against Timotheus.’ Just what damages he 
had suffered beyond the adverse decision of the arbitrator, 
which could be reversed if the present action was successful, 
and the loss of the drachma it is hard to tell. Nevertheless, 
he proceeds to call Antiphanes to take the stand and give his 
testimony under oath.? In the present case Antiphanes is not 
called as a witness in the usual way, for no affidavit of his was 
in the hands of the clerk. A request (4&0) was made that he 
take the stand and tell (eirety) the dicasts under oath wheth- 
er he had lent a certain sum of money to Timotheus. But at 
this time no oral evidence was permitted in a heliastic court; 
all must be in writing. Neither was it the practice for a liti- 
gant to swear his own witnesses. But there is no indication 
that Antiphanes ever did appear in court. The whole pro- 
ceeding is without parallel in the orators. Leisi regards it as 
“eine durch die vorausgehende Erzahlung entschuldigte un- 
gesetzliche Massregel des Apollodor.’’’ It is hard to believe 
that Apollodorus seriously proposes something contrary to 
law, namely, to present oral evidence 1n court.4 

The question naturally arises whether the obligation to 


* [bid. 20: “And now I have commenced a private action for damage against 
Antiphanes, because he neither gave evidence nor took an oath of disclaimer accord- 
ing tolaw. And I require him to get up and say before you on his oath, first, whether 
he lent Timotheus a thousand drachmas in Calauria.” 


2 This was an arbitration case, and evidence not submitted at the arbitration 
could not normally be introduced in a court trial. For a discussion of this feature of 
the case cf. supra, p. 100. 


3 OD. cit., p. $4. 
41t is useless to indulge in speculations such as those of Rentzsch, De Aixp 
WVevdouaptupiwy in jure Attico, pp. 24 ff.; cf. Bonner, op. cit., p. 56; Leisi, op. cit., p. 53. 
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testify is a duty to the state or to the individual litigant. 
The words already quoted from Lycurgus? show that he be- 
lieved the duty was owed the state. But since as a rule of- 
fenders against the state were prosecuted by volunteers, the 
means of compelling the attendance of witnesses at a trial 
must be initiated by the prosecutors. Consequently, there 
was as a rule} no distinction made between witnesses in pub- 
lic suits and witnesses in private cases. 

The lexicographers suppose that a élxky Nurouaptupiov was 
allowed only when the witness had definitely promised to be 
present.4 The theory has been advanced that the witness by 
his promise entered into a contract. The failure to testify 
upon due notification of the time and the place of the hearing 
constituted the basis of the dikn Aurouaprupiov.s But the de- 
cisive objection to this theory of a contract is the fact that 
friends, relatives, and other unwilling witnesses were com- 
pelled to take the stand or take an oath in disclaimer. In 
Aphobus v. Phanus® it 1s said that Aphobus had been forced 
in a previous case to give testimony against his uncle Demon. 
A better example occurs in the same speech where Aesius took 
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21. 20, quoted supra, p. 137: brép budv Kai T&v vouwr Kal Tis Snuoxpatias KAnTEeb- 
gouev abrots. Photius (s.v. Necrouaprbprov) describes failure to testify as an ddiknua 
td’ & ypahnh jv, eiris éxNelroe waptupiay. His further statement that «d\jrevors was 
a form of graphé has some justification in the fact that the defaulting witness was 
fined. 


3 Cf. supra, pp. 25 ff., for appointed prosecutors. 


4 Pollux vili. 36: Auwopaprupiov bé (Sikn) kata TOv idvrwy wey Kai papTuphoev 
duodoyncdvrav, & 5& 7B KatpS Thy waptuplay éxrdvrwr. Cf. Photius, 5.0. Nevrouap- 
TUpLOV. 


5 Rentzsch (op. cit., pp. 20 ff.) maintains that the agreement need not have been 
consummated in the presence of witnesses, citing as proof the words of Hyperides , 
lil. 13: @s 6 vowos Evel, Soa ay Erepos Erepw Suodroyhan Kipta eivar. Leisu (opaciZ..p. 
51) takes exception and maintains that witnesses were required to be present at 
the summons of witnesses. He finds the proof of this view in Demos. xlil. 12: kv- 
plas elvat ras mpds aAAHNous dpodoylas, ds av évayTioy TotnowvTat pwapTipwr. The 
reason that the arbitrator did not give judgment against Antiphanes was that there 
were no witnesses of his promise to testify. Lipsius (op. cit., pp. 784-85) believes 
that Apollodorus’ failure to notify Antiphanes duly until the last session (kvupia) 
was the cause. 


6 Demos. xxix. 19-20. 


142 THE ADMINISTRATION OF JUSTICE 


the stand against his brother Aphobus because he wished 
obr’ émopKety or’ edO0s Tapaxphua Sikny ddrroxaver.t It 1s 
beyond belief that Aphobus and Aesius ever promised to give 
testimony which they finally gave reluctantly. It follows inev- 
itably that a citizen upon due notification was obliged by law 
to give evidence or take an oath of disclaimer. In the absence 
of any indication in the sources of the nature of a legal notifi- 
cation it may safely be assumed that the principal must in 
case of necessity be in a position to prove that the witness 
had been duly summoned. In A4pollodorus v. Antiphanes* it 
would appear that Apollodorus, relying upon the frequent 
promises (pdckwy del wor waptuphoew eis THY Kupiay) of Antiph- 
anes to be on hand at the final session before the arbitrator, 
did not summon him legally. In the meantime, so it was al- 
leged, Timotheus had tampered with Antiphanes with the 
result that he did not appear as he had promised even on the 
last day of the arbitration. By that time it was no longer 
possible to take the proper steps. 

There are some significant differences between kdjrevats 
and 6ixn Aurouaptupiov. The former carries a fine payable to 
the treasury and so may be regarded as a means of punishing 
a citizen who fails in his duty to the state by not testifying 
when called upon to do so. There is no trial to impose the 
penalty. The court at the instance of the principal simply 
takes judicial notice of a self-evident fact and records the 
fine. The litigant who has suffered by the default of his wit- 
ness receives no redress. If he wishes to recover damages he 
must file a dixn \uroyaprupiou and take his chances of winning 
his case and securing adequate damages. So far as our sources 
go it is clear that xAjrevors was preferred in public suits. 
Of the seven cases in which xkdnrevew is mentioned or im- 


* [bid. 1§; the diké contemplated was undoubtedly a dixn Acrouapruptov. 

27 bid. X\ix: 10; 

3 The dtkn Nurouaptuplov was tiuntés; cf. Lipsius, op. cit., pp. 785 and 878 ff., 
whose conservative remarks about the nature and effect of this rather obscure 
process are preferable to the speculations of Rentzsch, op. cit., p. 22. 
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plied,t only one was a private suit.2 This is what might be 
expected, for in a public case the prosecutor could only rarely 
suffer such financial loss as he would in a private suit. 
Normally he would let the law take its course. In a private 
suit kAnTevots was a simple and safe means of revenge, but it 
carried no damages for the litigant. If he wanted to recoup 
his losses he must resort to a 6ikn Aurouapruplov or a dikny 
BraBns. One difference between these two is that the latter 
could not be instituted until the conclusion of the case. The 
only extant case 1s Apollodorus v. Antiphanes3 Here, upon 
Antiphanes’ refusal to testify before the arbitrator, Apollo- 
dorus at once entered a dixn Avrouaptupiov. If he had won, 
Antiphanes would in all probability have been obliged to 
testify or to pay estimated damages. As Apollodorus did not 
win, there was no way in which he could bring the viial 
testimony of Antiphanes before the court, because in arbitra- 
tion cases only evidence filed before the arbitrator could be 
used on appeal. He could, however, bring a 6dixn Auropwaprv- 
piov before the decision of the appeal because the damage had 
already been done before the arbitrator. 

The ground for a éixkn B\dBns was in all probability not a 
contract. The reasons for reaching this conclusion are not as 
good as one would wish. The analogy of the dixn BAd8ns with 
the dixy Avrouwaptupiov where no promise was required and 
the inference which may be drawn from the law proposed by 
Plato* have been regarded as sufficient grounds for the view 
that no contract was required.’ If, as has been pointed out 
before, it was a duty of the citizen to go to court as a witness 
when properly summoned, the liability of the witness if he 
failed was ex delicto, not ex contractu. 

On the basis of a passage in 7phobus v. Phanus, it has been 

t Aeschin. i. 46; ii. 68; Demos. xix. 176, 198; xxxil. 30; lvili. 7, 42; lix. 28; Lycurg. 
1. 20. 

2 Demos. xxxii. 3 [bid. xlix. 19. 

4 Laws xi. 937A: 6 6 els paprupiay Kneis, un amavTav 5€ 7G Kahecapery, Tijs 
BraBns bwrddtkos Eotw KaTa Vopmov. 


5 Lipsius, op. cit., p. 879. On p. 659 Lipsius takes the view that a dixn BAdBns 
did not lie unless the witness had promised to testify. 
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argued that if a litigant by having false testimony read before 
a court rendered the witness liable to a dixn Wevdouaprupiur, 
he was himself liable to a suit for damages.? Leisi cautiously 
remarks: “wenn wir uns auf Dem. xxix. 16 verlassen dirfen.”’ 
This caution is very commendable. For the speaker says: 

In the first place, if he really never gave this testimony, he would have 
denied it, not now for the first time, but immediately upon its being 
read in court, when denial would better have served his purpose. In the 
next place, if I had without cause exposed him to a suit for giving false 
testimony against his brother, (a charge, on which men run the risk of 
degradation, besides pecuniary penalties,) he would not have let the matter 
rest, but would have brought an action against me for damage. 


Since the law required the witness to be present to acknowl- 
edge the tect: nony purporting to come from him or to take 
ar, oath of disclaimer,? there was no possibility that an af- 
fidavit could be introduced without the knowledge and con- 
sent of the witness. The speaker in 4phobus v. Phanus was 
indulging in a bit of rhetoric, hoping that a proportion of 
the dicasts would be suitably impressed. 


* Demos. xxix. 16; Leisi, op. cit., p. §2; Lipsius, op. cit., p. 659. 
2 Meier-Schémann-Lipsius, op. cit., p. 495, n. §5; Lipsius, op. cit., p. 882. 


CHAPTER VII 
OATES 


In origin the oath was religious, and it long preceded any 
idea of the formal administration of justice. Early in the his- 
tory of mankind when a man’s word was distrusted by his 
fellow-man he cast the burden of proof on higher powers and 
called upon the gods for assistance. The oath then was an 
attempt to win credence for a statement or to render a prom- 
ise binding by calling the gods to witness when a simple, un- 
supported assertion was no longer sufficient.' In a primitive 
state of society as long as men stood in complete awe of the 
gods an oath in the name of the gods would have proved 
sufficient, for few men would have tempted Providence by 
swearing a false oath. But that perjury was very early prac- 
ticed cannot be denied. “The Greeks especially were so prone 
to deceit that nothing short of very strong inculcations of the 
sanctity of an oath would insure its being kept.’ In time the 
wording of the oath tended to become formularized and the 
gods who were to be called to witness were specified.3 So that 
beside the informal oath there were developed fixed formulas 
for formal oaths for certain occasions.4 The curse was reg- 
ularly added, in which the gods were asked to send punish- 
ment upon the man who, having called the gods to witness, 

‘Cf. Hirzel, Der Eid, p. 2; for the place of Horkos (dpxos) in Greek mythology 
cf. Hesiod Works and Days 219, 804; Theogony 226 ff.; Stobaeus Ec/. i. 41, p. 978; 


for discussions of the etymology cf. Herodian ii. 1, p. 287. 22 (Lentz); Eustathius 
TI. it. 338; Walde-Pokorny, Vergl. Wortbch. d. indoger. Sprache, U1, 502. 


2 Paley on Hesiod Theog. 231. The philosophers were interested in the oath and 
in perjury and its consequences: cf. Plato Laws 948B and Chrysippus in Stobaeus 
Flor. xxviii. 15 (Meineke, I, 356); cf. also Bentham’s opinion of the inefficiency of 
oaths, quoted by Kennedy, Demos., IV, 395 ff. 


3 Cf. Z/. iti. 275 ff.; xv. 36 ff.; Od. v. 184 ff. 


4 For a picture of the development of the oath cf. Ott, Beitrage zur Kenntniss des 
griechischen Eides, pp. 10 f. Ott takes no account of informal oaths which must 
always have been a feature of the daily life of the Greeks. 
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then made a false statement or a promise which he did not 
fulfil. 

According as oaths refer to future or to past time they are 
commonly classified as “promissory” and “evidentiary.” 
The promissory oath is a promise on the part of the person 
who takes it that something either will or will not happen, at 
least as far as the matter lies within his power. The eviden- 
tiary oath is a statement that something either has or has not 
happened. This distinction is made by some late authors, and 
indeed it is a very convenient one in the discussion of differ- 
ent kinds of oaths.t But this classification fails to take ac- 
count of all the oaths which occur in the fully developed 
Athenian legal system of the fifth and fourth centuries. The 
promissory oath appears frequently in various forms, as, for 
example, the oaths of officials and jurors. The evidentiary 
oath includes two varieties of oath. The first is the real evi- 
dentiary oath, which is a form of wager and which was used 
to settle a dispute with absolute finality. This oath was used 
as a form of trial in primitive attempts at the administration 
of justice. Trial by evidentiary oath is the result of a chal- 
lenge and consists in tendering to an opponent an oath em- 
bodying his contentions, or in offering to take an oath em- 
bodying one’s own contentions.? It is the same sort of at- 


‘Earlier writers seem not to have been interested in such a differentiation al- 
though there are many references to the oath in theory and in practice. Plato in- 
cludes oaths among the duodoyiae (Rep. 443A). Hirzel (Der Eid, p. 4), after a 
survey of the way in which different writers deal with the oath, concludes that in 
general the ancients thought of the oaths as promissory, although they at times 
in effect recognized the evidentiary oath as did Nicostratus, who gives as ex- 
amples of oaths vq trav ’AOnvav Erpata Ta6€, ob wa THY ’AOnvay obk éxpata (Schol. 
on Arist., pp. 87B 30 ff. [Brandis]). Cf. also Stobaeus Flor. xxviii. 15 (Meineke, I, 
356) in a discussion of Chrysippus’ distinction between dAnBopxetv and evopxety and 
between émtopxety and Wevdopxetv. The classification into promissory and eviden- 
tiary oaths is the common one, although Ziebarth (De iureiurando in iure Graeco 
quaestiones, p. 42) suggests another division into the voluntary oath taken by agree- 
ment of the two parties to a suit and the obligatory oath which is prescribed by 
law. This division, however, takes account only of oaths which occur in legal ac- 
tions. The first division here is evidentiary and so corresponds to Hirzel’s first 
division. But the obligatory oath may or may not be evidentiary and so does 
not correspond to Hirzel’s second division. 


2 Chisupras loa: 
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tempt to get the gods to settle a question which we find in 
the various forms of ordeal. Glotz' points out this similarity 
between the oath and ordeal: both put the matter of punish- 
ment upon the gods. But in ordeal the false person is pun- 
ished upon the spot while in the oath the gods may postpone 
punishment so that it falls even upon descendants of the false 
swearer.? Sometimes the two are found together. In the 4n- 
tigones the messenger offers to undergo ordeal by fire and to 
swear to the truth of his story. It is not surprising that the 
members of a primitive society were willing to accept an oath 
in the name of the gods as final and as constituting a whole 
trial. In this oath, just as in the promissory oath, the curse 
was often an important part. 

If we follow the course of Greek literature we find that the 
Greeks recognized the evidentiary oath long after it ceased to 
play an important part as a form of trial.4 So in Theognis 
there are several references to the false evidentiary oath. One 
such reference in regard to a deposit of property occurs in a 
characteristic passage in which Theognis deals with one of his 
favorite topics, the late punishment of the wicked.5 A pas- 
sage in Herodotus’ is reminiscent of this passage of Theognis. 
Glaucus, a Spartan who was famous for his honesty, had tak- 
en a deposit of money with suitable tokens. But later, when 
the sons of the depositor came to collect the deposit, he pre- 
tended to have no memory of the transaction although they 
produced their tokens. He told them to return later and 
promised that if he then had no recollection of the matter he 
would take an oath that he had not received the deposit.’ 
That he was somewhat worried over his act 1s indicated by 
the fact that he went to Delphi to inquire of the oracle 
whether or not he should take an oath and thus be enabled 


1 TOrdalie dans la Gréce primitive, p. 123; cf. Latte, Hetliges Recht, p. 6. 
2 Cf. Glotz, op. cit.,.p. 119. 3 264 f. 


4 For the early history of the evidentiary oath cf. supra, I, 27 ff., 49 ff. For two 
cases of the evidentiary oath cf. the Gortyn Code ii. 11 ff.; 111. 1 ff., in Buck, Greek 
Dialects; cf. Headlam, HS, XIII, 65; Biicheler and Zitelmann, “Das Recht von 
Gortyn,” Rhein. Mus. XL, Erganzungsheft, pp. 105-7. 


Strog tet iso tt.w2og tt 6 vi. 86. 7 vi. 8682 and v1. 
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to keep the money. His denunciation by the priestess for 
such a contemplated oath, with her promise of evil to come 
upon the perjurer, had such an effect on Glaucus that he was 
deterred from taking an oath. He restored the money, but 
the god was not done with him; his family disappeared ut- 
terly from Sparta. If Glaucus had gone through with the oath 
with the consent of the sons of the depositor, it is to be as- 
sumed that it would have settled the case, for Glaucus un- 
doubtedly believed that if he took the oath the money would 
be left in his possession. Another passage occurs in Herodo- 
tus‘ in one of those curious stories which deal with a hero or 
a god who appeared to a woman in her husband’s form and 
became in this guise the father of her child. The wife of Aris- 
ton swore to him that it was he who had lain with her the 
preceding night. The very fact that she was willing to swear 
to the matter persuaded him of her good faith, and he im- 
mediately perceived that it had been a divine appearance. 

Aeschylus gives us a further example of an evidentiary 
oath. In this case it is a challenge to an oath which is re- 
fused.2, The Erinyes complain that Orestes will neither take 
an oath as to his innocence of the crime of matricide nor will 
he tender to them an oath as to his guilt. Orestes manifestly 
cannot swear to his innocence of the actual crime of killing, 
for his plea is justifiable homicide.3 

Alongside the real evidentiary oath there developed an 
oath in support of testimony which for convenience may be 
termed the ‘“‘confirmatory” oath. This oath might be taken 
either by a litigant or by a witness. In many cases this oath 
was not prescribed by law but could be demanded. 

In the following discussion we shall see how promissory, 
evidentiary, and confirmatory oaths developed and were used 
in different phases of Athenian government and administra- 
tion of justice in the fifth and fourth centuries. The oath 
plays a great part in Attic oratory. It 1s sometimes a rhetori- 


vi. 68 f. 2 Fumenides 429 ff. 


3 In general, the commentators on this passage view the oaths as corresponding 
to the oaths of the parties at the anakrisis (cf. Sidgwick, Blaydes, Blass, ad /oc.). 
Verrall (ad /oc.) identifies it with the ancient purgatory oath. 
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cal device to strengthen a statement or to impress something 
upon the dicasts. The various formulas of such oaths have 
been extensively studied and also their artistic use.t There 
are also frequent references to the different oaths which occur 
in the course of a trial, such as the heliastic oath, the oaths of 
magistrates, the party oaths, the oaths in homicide. It is with 
the oaths as they occur in the orators that we are chiefly con- 
cerned. There are, however, certain passages in other authors 
and in inscriptions which indicate the importance of the oath 
in public life generally in Athens. 

The curse is an important feature of the oath. Apparently 
the feeling was that the stronger the curse was made, so much 
more likely was the oath-taker to keep his oath. The curse 
occurs in many oaths which were required by law, and also in 
many incidental oaths.2 The purport is always the same: 
utter destruction for the swearer and his house if he swears a 
false oath, many blessings for him if his oath is good. 

Naturally, the promissory oath occurs in all sorts of forms 
in public life. There are abundant examples of treaties and 
public agreements which involve oaths.3 In general the oaths 
which appear in such agreements contain vows of both parties 
to the agreement to observe certain specified conditions. 
Such an oath is contained in the Chalcidian decree of 446 B.c. 
in which the adult male Chalcidians are ordered to swear al- 
legiance to Athens while the dou/eutai and dicasts of Athens 
swear in behalf of the Athenian state to uphold certain rights 
of the Chalcidians which are specified in the decree.4 The 


t An extensive collection of the oaths in the orators has been made by Ott, 
op. cit., pp. 39 ff. Cf. Kiihnlein, De vf et usu precandi et jurandi formularum apud 
decem oratores Atticos; Blass, Att. Bered., I1I?, 384, under Schwurformeln; Ziebarth, 
op. cit., pp. 10 ff.; Hofmann, De iurandi apud Athenienses formulis. 


2 For the formula of such a curse cf. the curse quoted in the heliastic oath (Demos. 
xxiv. 149; cf. also liv. 41). 


3For a list of treaties and agreements in which oaths were involved cf. Ott, 
op. cit., pp. 76 ff. 

4 1G2, 1, 39; Hicks and Hill, Greek Historical Inscriptions, 40; Tod, Greek His- 
torical Inscriptions, 42; cf. supra, 1, 214, for the reason why the oath was sworn 
by the douleutai and the dicasts. These two groups must here represent the whole 
people. 
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exact wording of the two oaths is given iz ftofo in the 
decree: 

There are some occasional public oaths which are of the 
promissory type. For instance, in the decree of Demophan- 
tus, founded on a law of Solon and passed in 410 B.c. after the 
battle of Cyzicus, all Athenians are ordered to swear to rid 
the state of would-be subverters of democracy. The oath is to 
be taken both in the ecclesia and in the deme assemblies, ap- 
parently with the purpose of having as many as possible of 
the Athenians swear.? This decree was occasioned by the re- 
volt of the Four Hundred. The oath was not repeated an- 
nually or at any stated periods, although there was a renewal 
of it after the overthrow of the Thirty in 403 B.c.3 But that it 
was considered to continue in force is shown by Lycurgus in 
his oration against Leocratest and by Demosthenes in his 
speech against Leptines® in which the Jury is reminded of the 
decree of Demophantus. 

Magistrates took an oath on entering upon office. Al- 
though they differed in details, these oaths had to do for the 
most part with promises to perform the duties of the office in 
accordance with the laws and with promises to refuse bribes. 
All of them were definitely of the promissory type. For in- 
stance, Aristotle’ gives the oath of the archons. After the 
dokimasia the archons went to the oath stone and swore 
as follows: dixalws &ptew kal Kara Tovs vouous, Kal d@pa pt 


* Another good example of an agreement between states is the one hundred 
years’ treaty, of which Thucydides gives us the text (v. 47. 8), between the Atheni- 
ans and their allies on the one hand and the Argives, Eleans, Mantineans, and their 
allies on the other hand. The treaty elaborately specifies the conditions which are 
to be observed on both sides and then gives the wording of the oath, listing the 
officials and governing bodies who are to take the oath for each state. It is a very 
solemn oath over a sacrifice, and the participants are each to swear the oath that is 
most binding in his own country (duvbvrwy 5 Tov émtx@ptov Spxov ExagTor Tov weyLOTOV 
kara iep@v tedelwv). This means that each country involved is to use its own 
formulas and is to call to witness the gods customarily invoked in such oaths in 
that particular country, but the promise is to be the same in all cases: éuyer 77 
Evupaxia kara ra EvyKeiweva dixaiws kat aBdAaBGs Kai dddAws, kal od rapaBjnoouat 
réxvy ovde unxavy ovdeurd. Cf. Kennedy, op. cit., IV, 393. 


7 Andoc. i. 96 ff.; for comments on the phraseology of the decree cf. supra, I, 214. 


Clay cure imt2d ts Pin127, Se (ee Ath. Polalvas. 
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AnVecbar THs apxns eveka, Kav TL AGBwow avdpravTa avabnoey 
xpucodv. Afterward they had to go to the Acropolis and there 
swear the same oath, after which they entered upon their 
terms of office. On the basis of the passage in Lycurgus,* Gil- 
bert assumes? that all Athenian officials had to take an oath 
before entering on their office, and this was undoubtedly the 
case, although it 1s impossible to reconstruct the oath in each 
instance. 

Just as the magistrates swore to uphold the laws, so some 
of the governing and judicial bodies were required to take 
the oath before entering upon their duties. The oath of the 
bouleutai goes back to the time of Cleisthenes.3 Aristotle says 
that the same oath still existed in his own day. Again this 
oath, like that of the magistrates, had to do chiefly with a 
promise to perform the duties of the office in the best inter- 
ests of the city.4 But another clause of the oath found in 
Demosthenes refers to the judicial activities of the boulé. 
The douleutai swore not to imprison aman who produced the 
proper bail, except under certain conditions, 1.e., treason or 
conspiracy lian overthrow of the government. iflitic provision 
is wrongly attributed to Solon. Other provisions of the oath 
were to the effect that they would keep the laws of Solon, that 
they would give the best advice to the Athenians,° that they 
would reject at the dokimasia of the next boulé those who 
were not worthy to be members.’ This 1s the annual oath of 
the Jouleutai which they swore just as magistrates did on 


Shy ege 2 Const. Antiqu., p. 221. 


3 Cf. Arist. 4th. Pol. xxii. 2. For a discussion of the introduction of this oath cf. 
supra, 1, 200, 204, and 342. 


4 Xen. Mem. i. 1. 18; Lysias xxxi. 1; Demos. lix. 4. 
5 Demos. xxiv. 144, 148. 


6 For the curse which was pronounced by a herald at meetings of the ecclesia 
and boulé against those who wilfully deceived the people or wronged them in any 
way cf. Demos. xviii. 282; xix. 70; xxill. 97; Aeschin. 1. 23; Din. i. 46-47. For a comic 
curse of this sort cf. Aristoph. Thesmo. 295-311, 331-50. 


7 Xen. Mem. i. 1. 18; Demos. lix. 4; Lysias xxxi. 1-2; Plut. So/on xxv. 3. 
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coming into office.t That the dou/eutai joined in occasional 
oaths is evident from such oaths as were sworn in the Chal- 
cidian decree where they with the dicasts represented the 
whole Athenian people. It is the same negative type of oath 
which is mentioned above, i.e., not to imprison a man except 
under certain conditions. 

Before entering on their duties the members of the Heliaea 
took an oath which is designated as 6 rév 7jAvacrav épxos or 
6 jAvaaTiKds dpxos.? Naturally a great deal is heard about this 
oath in the orators, for the speaker frequently calls upon the 
dicasts to remember their oath and warns them of the danger 
of perjury. Often some phrase from the oath is quoted, such 
as teicecOat Tots vouors Kal Tots Tov dnuov Whdiouac> OY 7H pHY 
Ou“oLws aKpodoedbar TY KaTNHYopovYTwY Kal TV dTohOYoUMEVUY.4 
This oath was taken annually by the whole body of heli- 
asts> and is, like the oath of officials generally, a promis- 
sory oath.° The formula, or what purports to be the formula, 


t We hear of an addition to the bouleutic oathin 410 B.c.: gyal yap PirASxopos ert 
TAavximrov Kal % Bovd} Kata ypaupa TOTE TP@Tov ExabefeTo Kal Ere viv duydow ar’ 
éxeivou Kabedelobar &v TH Ypdumatt, @ av AaxXwae (Schol. on Aristoph. Plut. 972; cf. 
Gilbert, Beitrage zur innern Geschichte Athens, pp. 348 ff.). According to Gilbert, 
the reference is to assignment of places in the boulé. The evidence is not very good, 
but this seems to be a plausible explanation. For an addition made after the am- 
nesty of 403 B.c. cf. infra, p. 154, n. 4. 


2 Demos. xxiv. 149; Hyper. iv. 40; cf. supra, 1,155. 
SUPT ve 


4 Isoc. xv. 21. For a collection of phrases which purport to be from the heliastic 
oath cf. Ott, op. cit., pp. 60 ff. Ott classifies all the passages in which the dicasts 
are reminded of the heliastic oath according to tone and phraseology. 


5 Isoc. xv. 21. It is likely that the oath dates from the time of Solon; cf. supra, 
12162: 


6 The practice of swearing judges is very old. In speaking of the heroic kingship 
Aristotle (Po/. 1285B) mentions the fact that as judges the kings sometimes were 
sworn: kal mpos Tovrois Tas dikas Expivov. Todro 6 éotouy of ev obk duvbovTes, oi 8’ 
éuvbovtes’ 6 8 Spkos Hv TOD oKHTTpoV éxavacracts. With this may be compared 
the provisions of the Gortyn Code that in certain cases the judge shall give 
his decision under oath (i. 14, 24, 36; 11. 55; v. 45). In each of these cases we are 
dealing with the oath of an arbitrator. Ziebarth, in Pauly-Wissowa, s.v. “Eid,” 
rightly differentiates the judicial oath from that of an official. The judicial oath 
has a higher meaning. The judge is asking for divine aid in making his decision in 
case there is not enough evidence to make the matter clear otherwise. 
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of this oath is preserved by Demosthenes‘ in his speech 
against Timocrates: 


Wndrovuar kata Tovs vouous Kal Ta Wndicpata Tov dnuov TOD ’APnvaiwy 
Kal THs BovdAjs TOV mwevtakociwy. Kal TUpavvoy ot Whdroduar elvar ovd’ 
odryapxiav’ ovd’ éay Tis KaTadby Tov Sfuov Tov ’AOnvaiwy H A€yn 7H Erupn- 
givin wapa Tatra, ov meicouar ovd€ TOV xpe@v Ta&V idiwy droKoTdas 
ovde ys avadacpov THs "AOnvatwy ob6’ oikidv’ ovd€é Tovs devyortas KaTakw, 
ovdé @y OavaTos KaTéyywaTat, ove TOs wEvovTas ELEN Tapa TOUS VOmoUS 
ToUs Kelmevous Kal TA Whdicuata Tov dnuov Tod ’APnvaiwy Kal THs BovdAjs 
ovr aitos éyw ott’ a&ddov ovdeva Edow. OV6’ ApxXnV KaTacTHow dor’ 
apxew vmevOuvoy bvTa éTEpas apxis, Kal TOV even ApxovTwy Kal Tov 
LEpouvNuovos Kal Ooot META THY EvvER APXOVTWY KUapElOVTAL TAUTH TH UEPA, 
Kal KnpvKos Kal wpecPelas Kal auvédpwv’ ovde dls THY alTHY apxnVv TOV 
avrov avdpa, ovdé dvo apxas apktar Tov abrov év TO alT@ eviavTg@. ovde 
ddpa de~ouar THs HAracews EveKa OUT’ adTos éyw oT’ GAdos Euol odT’ aAAY 
elddTos Euov, oTE TExVN OTE unXaVy ovdEeuLa. Kal yeyova ovK ~EXaTTOY 
W TpLaKovTa ETH. Kal AKpoadoouar TOU TE KaTNYOpOU Kal TOU a7roAOYoupLEVOU 
Opolws audoty, Kal drawndiovuar mept aiTov ov av H diwéts 7. Erouvbvar 
Alia, Woced&,? Anuntpa, Kal émapacbar éEwrXerav é€avT@ Kal oikia TH 
€auTov, ef TL TOUTWY TapaPailvol, evopKovyTL dé TOAAG Kayaba efvat. 


From this passage many attempts have been made to 
reconstruct the heliastic oath, and the general tendency 1s to 
discard the greater part of the oath as it stands in Demos- 
thenes as the work of later writers and lexicographers who 
put together material found in the orators and elsewhere. 
Frankel? reconstructs the oath on the basis of the work of 
Westermann.’ He keeps the first sentence as given in Demos- 
thenes, but adds to it two phrases, zepl 6’ ay dv vouor pi} dor 
yroun TH dtKacoratn and kal obre yapitos ever’ ob’ ExOpas, both 
from Demosthenes.’ After rejecting the succeeding portion of 
the oath (kal ripavvov ... . Tpdxovra érn), he continues with 


1 xxiv. 149-51. 
2 Tooe5& is undoubtedly a mistake. The god to be mentioned in this trinity 


should be Apollo; cf. Pollux viii. 122; Lipsius, Das Attische Recht, p. 153, n. 56; 
Frankel, Hermes, XIII, 459 ff. 


3 Op. cit., pp. 452 ff. 
4 Commentationes de iurisiurandi tudicum Athentensium formula. Ott (op. cit., 
pp. 98 ff.) follows Westermann. Hofmann (op. cit., pp. 1-28), on the other hand, 


attempts a defense of the oath and accepts most of it. He is followed by Drerup, 
Fahrb. f. cl. Phil., Supplbd. XXIV, 256 ff. 


5 xx, 118; xxill. 96; xxxix. 39 ff.; Ivii. 63. 
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the concluding passage in Demosthenes, that is, the prom- 
ise to vote on the matter at issue and to listen impartially 
to both defendant and prosecutor, although he somewhat 
modifies the phraseology found in Demosthenes. He keeps 
also the curse, again deviating slightly from the words of 
Demosthenes. 

Gilbert? follows Frankel, but Lipsius? rejects the phrase xat 
ote xapitos eve’ ovr’ éxOpas but rightly accepts the section 
on bribery from the Demosthenic passage ovdé dpa déEouau 
x.7..3 He keeps the curse as it stands in Demosthenes. Lip- 
sius does not claim that his reconstruction represents neces- 
sarily the exact wording of the oath, but he thinks the oath in 
all its essentials is there. The rejected portions are easily ex- 
plained. Either they are repetitions in detail of the general 
promise to obey the laws or they consist of material which at 
some time for a brief period was part of the heliastic oath. 
For example, the passage with regard to the overthrow of the 
democracy is reminiscent of the addition which was made to 
the heliastic oath after the amnesty of 403 B.c. This oath is 
reported by Andocides: kai ob pvnotkaxnow, ov6€ &\XAW Teio- 
pat, Pnprovpae dé KaTa Tovs Ketmevous vouous,* but it does not 
occur in the oath as reported by Demosthenes. Drerup® be- 
lieves that the parts of the oath dealing with the overthrow of 
the democracy and the amnesty probably belonged to the 
period of 410 or 403 B.c. and that the oath retained this 
formula year after year to keep alive in the jurors the con- 
sciousness of their duty to guard against subverters of the 
democracy and to preserve to the people their freedom. The 


1 Betrage, p. 392. ROD SCH Onl s 2. 


3 For a similar provision in an oath in a Cnidian inscription cf. Dareste-Haus- 
soulier-Reinach, Recueil des inscriptions juridiques grecques (1895), I, 170. 


41, 91. The passage contains two other oaths. The douleutai swore: xat ob déé- 
opar evdeey ovdE ATaywyny Eveka TOV mpoTEpoy yeyernuevav, wAnY TV HuvyorTwr. 
And all Athenians were to swear: kal od uvnotkaxnow T&v roditav obderi rAHV TOV 
Tptakovra Kal Tv &bexa (kal r&v deka)’ ob5€ TolTwy bs dv EAN edObvas Siddvar THs 
apxiis is Rpg. It may be assumed that these clauses would have some meaning 
for perhaps a generation or as long as there were survivors from the regime of the 
Thirty. After that they would cease to have point and would be dropped. 


5 Op. cit., p. 261. 
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phrase od pynovkaxjow x.t.d., which would not be of any impor- 
tance after, at the most, one generation, was dropped. In the 
same way Drerup retains the phrase kai ripavvoy, x.r.d. It 
would continue to bind the judges to protect the democratic 
constitution. Drerup considers appropriate too the clause 
dealing with officials, since on the proper choosing and exam- 
ination of officials depends the preservation of the existing 
constitution. Drerup, like all the others, rejects the age-qual- 
ification clause kal yéyova ovx é\arrov 7 Tptdkovta érn as hav- 
ing no place in the midst of the duties of the heliasts. 

It is certain that the passage in Demosthenes by no means 
represents the heliastic oath as it was sworn in any one pe- 
riod, but that various details are included which would be 
found in the oath at every period: the promise to vote ac- 
cording to the laws and decrees of the Athenian people and 
the council of five hundred, the promise not to accept bribes, 
the promise to listen impartially to both sides of the case and 
to vote on the subject at issue,’ the calling of the gods to 
witness, and the curse. In addition there are details which at 
some time in some form were introduced into the oath for a 
limited period. Here belong the provisions regarding tyranny 


and the overthrow of the government (especially appropriate “ 


in 410 and 403 B.c. but not long afterward), the return of 
exiles, distribution of property, and the dokimasia of officials. 
It is interesting to observe that these details are all in nega- 
tive form. It is not necessary to believe that in any part of 
the passage the actual phraseology of the oath is preserved 
except that such a stereotyped clause as the first sentence 
may well have been part of the original form.’ 


«The MS reading is dvayndioduar. A correction to del yydioduar has been sug- 
gested. 


2 For a detailed discussion of the Athenian jurors’ attitude toward their oath 
cf. Cronin, The Athenian ‘furor and His Oath (University of Chicago, 1936), pp. 
18 ff., who accepts Frankel’s reconstruction of the oath without comment. There 
were two parts to the oath: “I shall vote according to the laws and decrees but 
when laws do not exist I shall use my best judgment” and “T shall vote concerning 
those things which are at issue, but I shall listen impartially to both accusation and 
defense.” In each part the second half is a qualification of the first half. Cronin 
believes that absolute conformance to the oath would have resulted in a severe 
type of justice, but that the jury having irresponsible power would consider that 
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The next question to be raised with regard to the jurors’ 
oath is whether the annual oath taken by all members of the 
Heliaea was the only oath or whether another had to be taken 
at the beginning of each case by the panel of dicasts who sat 
on the case. Lipsius' thinks that the theory of an oath at the 
beginning of each case is based on mistaken evidence. And in 
fact there is no evidence for such an oath. On the contrary, 
the evidence of Isocrates is against such an oath: epi ratrys 
dU’ SpKovs duocarTes Suxatere, TOV pev, OvTEp Eml Tals GAdats eEl- 
Oicbe, tov 6’, dv ért rats ovvOjKas éroijoacbe.2 This refers to 
the annual heliastic oath and to the amnesty oath. There 
are many other passages in which the Jurors are reminded of 
their oaths. In fact, on occasion the oath was read to them 
before they cast their votes. 

According to Polluxt and Harpocration’ the heliastic oath 
was sworn at least in early times near the Ilissus and beyond 
the stadium at a place called Ardettus, named after a hero 
who had reconciled the Athenians when they were engaged in 
civil war. 

There was an oath in connection with the award of a public 
arbitrator. Incidental reference is made to this by Aristotle, 
who, in speaking of the oath which officials took after their 
dokimasia, states that they took their oath at the same oath 
stone at which the arbitrators swore before giving their 
award: Baditover mpds Tov AlOov ép’ ov TA Tom’ eoTlv éd’ Ov Kal ot 
Suaitnral oudcavTes arodpaivovrar Tas drairas.° This might have 
been either a promissory or a confirmatory oath. The fact 
that they swore it before delivering their verdict might 
lead one to suppose that it was promissory, to the effect 
that they will act to the best of their ability in accordance 
with the laws in rendering their decision. On the other hand 
it may mean that the decision had already been made be- 


the oath was not a strict set of rules so much as it was an ideal pattern designed to 
secure justice. They would therefore interpret it loosely. As long as justice was 
obtained the spirit of the oath was kept. 


SOPSCH Deals ae 3 Lysias xiv. 47. 5 S.v. "Apdnrrés. 


2 XVill. 34. Avi L235 OPA tim 0) a yanke 
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fore the oath was taken and that it confirmed the justice 
of their decision. On the whole the former seems to be the 
better explanation.t The award was always given in the 
official meeting place, and there is never reference to the 
retirement of the arbitrators to the oath stone to swear after 
reaching a decision and before delivering the award. If they 
had done so, obviously the award would have been delivered 
at the oath stone. The arbitrators must have taken the oath 
after being notified of the case by the Forty and before taking 
charge of the case. Harrell considers the oath another safe- 
guard to assure a successful arbitration.? 

Apparently private arbitrators were not required to take 
an oath. Wyse believes that the parties could insist on an 
oath and regularly did so if a large sum was at stake. There 
are several passages which deal with oaths in private arbitra- 
tion, but they are not helpful.t And here again it is not clear 
in just what the oath consisted. It was probably the same as 
in public arbitration. 

At the age of eighteen the boy was enrolled in the deme.5 
The demotai under oath examined the youth and voted on the 
question of whether he had reached the required age and 
whether he was a freeman and legally born. Undoubtedly 
the oath of the demotai had to do with a promise to vote to 
the best of their ability and in accordance with the laws.® It 
was a promissory oath. | 

After enrolment on the deme register the youth took his 
oath of allegiance. This was partly military, partly political; 
in fact, it included the whole duty of a citizen and was a 
promissory oath. This oath seems to have been taken at the 


«Cf. Latte, Heiliges Recht, p. 42. 
2 Public Arbitration, “University of Missouri Studies,’ XI, No. 1, 21 ff. 


3 Tsaeus, p. 450. Lipsius (op. cit., pp. 222 ff.) asserts that there was no oath as 
long as the arbitrator acted merely as dcaddaxrys, but that when he gave a judg- 
ment as dcartnr#s he took an oath. Thalheim (Hermes, XLI, 152 ff.) shows that 
the extant cases of private arbitration do not warrant such a conclusion. 


4 Isaeus 11. 31; Demos. xxix. 58; xli. 15; li. 31. 


5 Arist. Ath. Pol. xlii. 1. 6 Cf. Demos. lvii. 63. 
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beginning of the second year of ephebic training.t The oath 
was as follows: 

I will never bring reproach upon my hallowed arms nor will I desert 
the comrade at whose side I stand, but I will defend our altars and our 
hearths, single-handed or supported by many. My native land I will not 
leave a diminished heritage but greater and better than when I received 
it. I will obey whoever is in authority and submit to the established laws 
and all others which the people shall harmoniously enact. If anyone tries 
to overthrow the constitution or disobeys it, I will not permit him, but 
will come to its defense single-handed or with the support of all. I will 
honor the religion of my fathers. Let the gods be my witnesses, Agraulus, 
Enyalius, Ares, Zeus, Thallo, Auxo, Hegemone.? 


The action called antidosis3 is an interesting illustration of 
a kind of suit which involved both a promissory and a con- 
firmatory oath. At the preliminary hearing each of the two 
parties had to swear an oath that he would render an accurate 
inventory of his property.4 The law required that the inven- 
tory should be given within three days of the day of the oath. 
The second oath occurred when the account was presented 
and stated that as presented it was a true and accurate in- 
ventory of the individual’s possessions.5 

As has been seen,° in its original form the evidentiary oath 
formed the entire trial and was final, i.e., it was not subject 
to rebuttal. But it was not possible that it should long con- 
tinue to constitute necessarily the whole trial. In its surviv- 
ing forms in the Attic orators we find that it might still form 
the whole trial and also that it might be part of a trial. 
Furthermore, in practically all cases it becomes subject to 
rebuttal. This is a natural development. The only way in 
which an evidentiary oath could come before a court was as 


1 Cf. Taylor; “The Athenian Ephebic Oath,” C7; X11], 405 ff. 

2 Cf. Pollux viii. 105-6; Stobaeus Flor. xliti. 48; Lycurg. i. 76. 

3 Cf. Goligher, “Studies in Attic Law II,” Hermathena, XIV, 481 ff. 
4 Demos. xlii. 1, 11-12. 


5 [bid. 17-18. On the subject of the two oaths cf. Lipsius, op. cit., p. 592; Fran- 
cotte, L’Antidosis en droit athénien; Vollbrecht, De antidosi apud Athenienses 
dissertatio, p. 7; Bockh, Staatsh. der Athener, 13, 674. 


6 Supra, p. 146f,. 
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the result of a challenge. It is evident that such challenges 
were rarely accepted and little is heard of them except in so 
far as an argument is drawn from an opponent’s refusal to 
accept a challenge to an oath.* It is doubtless true that some- 
times an evidentiary oath was resorted to in order to settle a 
case without bringing it into court. 

There is only one example in the Attic orators of what must 
have been the original use of the evidentiary oath, i.e., the 
oath taken as the result of a challenge to settle an entire 
case. In the two Boeotus speeches of Demosthenes reference 
is made to an earlier case which involved an evidentiary oath.? 
The case concerned the paternity of Pamphylus and Boeo- 
tus, the two sons of Plangon. Mantias, their alleged father, 
was sued by Boeotus for recognition as his son. Mantias de- 
sired to keep the case out of court and so had adopted the 
following plan. He was to give Plangon thirty minae and to 
challenge her to swear that the children were his. Of course, 
for the recompense of the thirty minae she was to refuse the 
challenge. But when the matter actually came up she did 
take the oath and swore that the children were the children of 
herself and Mantias. The oath settled the case. Therefore, 
Boeotus and Pamphylus were legally declared to be his chil- 
dren. The oath in this case was taken before an arbitrator, 
and Demosthenes says that it was taken in the Delphinium. 
A similar oath is referred to in a case concerning the rejection 
of one Euphiletus from the deme list.4 Among other proofs 
of Euphiletus’ status the speaker declares that Euphiletus’ 
mother had expressed her willingness to swear before an 
arbitrator in the sanctuary of the Delphinian Apollo an oath 
to Euphiletus’ paternity. The alleged father of Euphiletus 
also was ready to swear a similar oath.s 

There are various forms or survivals of the evidentiary 
oath which have a part in different legal processes. An inter- 


™Cf. Bonner, Evidence in Athenian Courts, p. 75. 
2 Demos. xxxix. 2; xl. Io. 3x fed te 4 Tsaeus xil. 9. 


5 Cf. Lipsius (op. cif., p. 228, n. 33), who believes that such an oath was taken in 
the Delphinium, but that it does not follow that the arbitrators had their sittings 
there. 
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esting oath occurs in connection with entrance of a child into 
the phratry. There were apparently different rules for differ- 
ent phratries.t There was not even uniformity about the age 
at which children should be admitted. Gilbert believes, how- 
ever, that in general the introduction into the phratry took 
place in one of the early years of the child’s life at the festival 
of the Apaturia.? There were two parts to the ceremony, dava- 
Kptots and dradcxacla. At the anakrisis in some phratries the 
father took an oath to the legitimacy of the child. This oath, 
which is evidentiary, created a presumption that the conten- 
tions of the father were true and probably at least nine times 
out of ten settled the matter, but the oath was subject to 
rebuttal if anyone had doubts about its truth.4 In other phra- 
tries the father had to bring forward three witnesses, who 
swore that the boy who was being introduced was the legiti- 
mate son of the introducer by a lawfully wedded wife.s These 
are both evidentiary oaths, but that they were subject to 
rebuttal is shown by the second part of the ceremony, the 
diadikasia, which was concerned with a vote on the reception 
of the child into the phratry. Admission into the phratry 
served as proof of the boy’s relationship and consequently of 
his right of inheritance. 

An interesting development in the evidentiary oath is the 
provision attributed to Solon by which both parties to a suit 
might swear an oath in cases in which there was no evidence: 


1 Cf. Gilbert, Const. Antiqu., p. 191. 
2 Cf. Xen. Hell. i. 7. 8; Schol. on Aristoph. Achar. 146; Suidas, s.v. ’Amarovpra. 
3 Andoc. 1. 127; Isaeus vii. 16; vill. 19; Demos. lvii. 54. 


4 Cf. Ziebarth, op. cit.,p.32. An analogous oathis that furnished by an inscription 
of Dyme, where citizenship was extended to foreigners of free birth on the payment 
of a talent to the state. All over seventeen years of age themselves took the oath. 
But if a man who was applying for citizenship had sons under seventeen, he took 
the oath that they were his legitimate sons and were under seventeen years of age. 
When they reached the age of seventeen they became citizens by reason of that 
oath (Collitz-Bechtel, Sammlung der griechischen Dialekt-Inschriften, 1614; Szanto, 
Das griechische Biirgerrecht, pp. 54, 113 f.). A Calaurian inscription furnishes 
another example of an evidentiary oath which admitted of rebuttal (Dareste-Haus- 
soullier-Reinach, op. cit. [2d ser.], I, 104). 


57 GA1)1937, rat. 70 fi: 
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dokactat: Kpitai elow ot draywwoKovTes, TOTEpOs EvOPKEL TAY 
Kplvomevwy. KedeveL Yap Dorwy Tov eyKadobuevoy, Eerevday NTE 
ouuPorara Exn pNnTEe papTupas, ouvivar, Kal Tov eEvOvVovTa 6é 
duoiws.t Up to this time the evidentiary oath had been em- 
ployed only with the consent of both parties. Now the magis- 
trate was authorized to administer the oath and, if either one 
or both wished to take it, to base his verdict upon it. If both 
parties consented to take the oath of course his position be- 
came more difficult, but he might have some basis for his 
decision in the attitude of the oath-takers when they swore. 
It is not reasonable to suppose that in every case one of the 
litigants would refuse to take the oath. Unfortunately the 
content of the oath is unknown, but it is better for the reasons 
outlined above? to suppose that the two litigants swore to the 
truth of their pleadings rather than that they swore that they 
would tell the truth during the trial. 

Originally restricted to certain cases (i.e., those in which 
no evidence was available) in the law quoted above, the 
evidentiary oath soon spread to other cases and at last be- 
came the normal practice in every form of trial. It is inter- 
esting to note that Plato connects the evidentiary oath and 
the preliminary party oath. He attributes to Rhadamanthus 
the idea of tendering to both parties an evidentiary oath in 
the hope of obtaining a swift and trustworthy verdict. This 
was satisfactory in the early days when men really believed 
in the gods and the punishment which would come as the 
result of a false oath. But Plato thinks that as opinions with 
regard to the gods change so should the laws be changed, and 
that the prosecutor in a suit should write down his charges 
but not swear an oath, while the defendant should write down 
his denial and give it over to the officials without an oath. 
For, reflects Plato, it is a terrible thing to know that there 
being so many trials in the city almost half of the parties 
in them have perjured themselves, and therefore the mem- 
bers of society are constantly in contact with perjured 

t Lex. Seg., p. 242. For a full discussion of this oath and its influence upon the 
later preliminary party oath cf. supra, I, 173; Latte, op. cit., pp. 24 f. 

OUN aa al 73. 
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people.t In view of this Plato proposes that all party oaths 
should be abolished. 

There were really, then, two types of party oath in court. 
One party might tender an oath to the other party or offer to 
take one himself. The orators give many examples of such 
offers. Only one party took this oath, and if taken 1t counted 
as a means of proof. This kind did not occur in the homicide 
courts. The other kind was taken by both parties. This was 
the oath of the anakrisis in which one party always swore 
falsely. This oath was not at all a means of proof.” It is in 
origin evidentiary, but in its developed form it was, like the 
oaths of witnesses, merely confirmatory. 

There were various different terms for the oaths of the 
parties and the witnesses in the different types of suits. 
Naturally these became somewhat confused. It will be con- 
venient to list the different terms together with their original 
and extended uses.3 

Both the orators and the lexicographers, who of course 
based their work on the orators, badly confuse the technical 
terms which are used for the oaths of the prosecutor and the 
defendant. A common word for the party oath is dvrwpogia. 
This word should strictly refer to the oath of the defendant 
because he swore in reply to the oath of the prosecutor, which 
might be called Tpowpoata.4 We find, however, in some of the 
lexicographers and in the orators that antomosia has become 
a quite general term for the party oath.’ The word also is 
applied to the sworn accusation of the prosecutor.® This oath 
is an affirmation of the truth of the pleadings. In private 
suits, however, the litigants had to swear also that they would 


t Laws 948A ff. 
2 Cf. Philippi, Der Areopag und die Epheten, p. 88. 
3 For a convenient listing of the terms with illustrations cf. Ott, op. cit., pp. 83 ff. 


4 Pollux viii. 55; this word does not, however, occur in any other passage in 
Greek literature. Suidas (5.0. Atwuocia and ’Avrwyocia) makes the same distinction 
between these two words which Pollux makes between zpowyocia and dvrwyocia. 


5 Cf, Harpocration,s:0.;; Lex. ees) p./ 200" ul sacusiill 0.0 02,010. cut het tisoc: 
SV12s 


6 Cf. Plato Apol. 19B; Thalheim, in Pauly-Wissowa, 5.v. ’Avrwyocia. 
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confine themselves to the issue.t In the same way duduopkia 
is used of the oaths of both parties.” 

An interesting use of the antomosia in a special kind of case 
is that which occurs in diadikasia cases; that is, in cases which 
deal with claims to an estate. Here each of the claimants had 
to present a claim to the property in question and their claims 
had to be strengthened by an oath. The claim is sometimes 
called antigraphés and the oath 1s called antomosia, although 
in a diadikasia there is strictly neither defendant nor pros- 
ecutor. However, there are always at least two claimants 
who stand in the places of parties.‘ 

Another evidentiary oath is the éfwuocia.s There are many 
passages which illustrate two uses of this oath of denial. In 
the first place it was possible by an exomosia for a man to 
swear that he was unable to undertake some act or office 
because of poverty or illness or some similar cause.° Aristotle? 
speaks of the exomosia in connection with the selection of the 
immets. The ten katalogeis list the Aippeis and turn the list 
over to the hipparchs and phylarchs who take the list before 
the council. There the former list of Aippeis is examined and 
the names erased of those who have taken an oath to the 
effect that they are not able to act as knights. Then those in 
the new list are summoned and anyone who swears to his 
inability to serve is released. This is an excellent example of 
an evidentiary oath. It is an oath to fact and it is apparently 
final. 

The other use of the word exomosia has to do with wit- 
nesses. A witness had either to give the evidence for which 


t Arist. 4th. Pol. \xvii. 1. 2 Suidas, 5.0. 

3 Cf. Lipsius, op. cit., pp. 834, 830, n. 4. 

4 Demos. xlili. 3; cf. Leist, Der attische Eigentumsstreit im System der Diadikasien, 
jajab Mele 


5 Cf. Pollux viii. 55; Harpocration, s.v. Other examples of the exomosia are to 
be found in Demos. xix. 122 f. and Aeschin. ii. 94 f. There is a jocular use of the 
word in Aristoph. Ecc/. 1026 as an excuse sworn to evade duty. 


6 Pol. 1297A: epi dé ras apxds 76 Tots pev Exover Tiunua pH eetvar EEdurvvabar, Tors 
5 amrépos é&etvar. 


AAA LOlaXlx. 2. 
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he was summoned or else to swear an exomosia, an oath of 
denial to the effect that he knew nothing about the case and 
could give no evidence.t The term douvivar is sometimes 
equivalent to éfouviva: in this sense.? 

Suidas? says that the exomosia could be used also in connec- 
tion with an objection to the admissibility of a suit: 

éEwuocia’ Tay Tis Packn 7 UTEP EauvTOU H UTEp ETEPOU EyKaAOULEVOS, 
un detv eloayeobar dixnv' efra Kal THY aitiay, bv AY OvK Eloaywyluos 
n Oikn. et doket Kata Oyor ak.ovy, EdldoTO aiTG EEwuooia xpjobar. Kal 
ovTws dLteypadeTo 7 OlKn. 


Lipsius’ agrees that exomosia might thus be used in later 
times as equivalent to trwyocia. He bases his statement on 
the above-mentioned passage from Pollux and on a statement 
of Theophrastus: ixavos 6€ kal dixas Tas wer Hebe, Tas dé SumKer, 
Tas pev E£Ouvvabar, Tats b€ TapEtvar, Exwy Extvov ev TH TpOKOATLY 
Kal dppabovs ypaupariilwy ev rats xepolv.s éfduvvoba here might 
mean to refuse under oath to give testimony. 

Again in the case of irwyooia there are two uses of the word. 
The first of these is an attempt under oath to delay an action 
by alleging absence from the city or illness or some other such 
excuse. Naturally, this noses would usually be employed 
by the defendant in the case.° This was of course an evi- 
dentiary oath in character, but we find that this Aypomosia 
had to be supported by the evidence of others.’ In case such 
an oath was taken the other party, in most cases the plaintiff, 
could swear an dvOuTwpoaia, to the effect, one may judge, that 
there was no need for delay in the case. As has been shown 
above, this procedure of Aypomosia occurs 1n connection with 
a paragraphé of a certain nature.® 


t Pollux viii. 37, §5; Demos. xliv. 58-61; lvii. 59; Isaeus ix. 18; Lipsius, op. cit., 
p- 880. 


2 Aeschin. i. 67; Plato Laws 936E. For the procedure followed by witnesses in 
swearing the exomosia cf. Lycurg. i. 20. 


3 S.0. €&wpuoota. DOPICH.. PenQo2s nae 5 Charac. vi. 8. 
6 Pollux viii. 60; Harpocration, s.v.; Schol. on Demos. xxi. 84. 
7 Demos. xlviii. 25; viii. 43. 


8 Tbid. xxi. 84; xxxix. 37; xlvii. 39; cf. supra, pp. 91 ff. 
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The second use of the word is in connection with the 
graphé paranomon. A man who objected to a proposed law or 
decree made a declaration under oath that he would bring a 
graphé paranomon against the originator of the law or de- 
cree.’ Naturally this oath would result in suspension of the 
law until its validity was determined. Undoubtedly such an 
action must frequently have resulted in the dropping of the 
proposal.? 

The word trouvvcfa can be used also with the general 
meaning of an objection or protestation. So after the battle 
of Aegospotami, Euryptolemus urged that the ten generals 
be tried according to the decree of Cannonus, each separately. 
The council, on the other hand, proposed to try them all 
together. The assembly at first voted to follow Euryptole- 
mus’ plan, but at the objection of Menecles another vote was 
taken and they decided to abide by the decision of the coun- 
cil: trouocapévou b¢ Mevexdéous kal radw draxerporovias yevouerns 
Expwvav THv THs Bovdns.? 

Originally duwyooia seems to have referred only to the 
party oath in homicide, perhaps at first only to the oath of 
the prosecutor.’ LeisiS thinks that the term was used of an 
oath which if false brought down the greatest divine punish- 
ment.° It was a very strong and very solemn oath. As such 


™ Pollux vii. 56; Demos. xviii. 103; Aristoph. Plut. 725, érouvipevov codd.: 
brouvbpevoy corr. Girard. 


2 A remark in the Lex. Seg., p. 313, indicates that the withdrawal of the proposal 
could also be known as hypomosia, but, as Thalheim has pointed out in Pauly- 
Wissowa, 5.0. ‘Yawpooia, this is probably due to a misunderstanding of Demos. 
XV1ll. 103: Karo. 1éca xpnuaTa Tous HyEu“ovas THY TUUpopL@y 7} Tos devTépous Kal TpiTovs 
otecGE por Siddvat, ore wddLoTA wey pt) Oetvar Tov vouov TODTOY, El Sé uw, KaTABAAOVT’ 
éav év Urwyuocia; 

pPNeN allel. An fo G4. 4 Antiph. v. 88, 90, 96. 5 Op. Ci.) 50: 


6 There are many passages in which the word d.durve8ae occurs in the sense of 
a strong oath. For instance, in Demos. xviii. 286 the word is used to strengthen 
npvetobe: & yap edOevobyTwry TOV Tpayudtwr Apvetobe Svouvbuevor, Tadr’ ev ols Exrarcev 
mods @poroyhoare. Stouviuevor here is equivalent to ®pocev in Andoc. 1. 126: 
AaBdpuevos TOD Bwyod dyooe F uhv pr) elvat (ot) vidv &dAov pndé yeveoOat Tawmore, eb Uw} 
‘Inroévixov & THs TAabkwvos Ovyarpos’ 7} éEwAy Elvat Kal abrov Kal Ti oikiav, doTeEp 
éorat. Cf. Lysias xii. 10; Aeschin. 1. 114. duduvvc0a is used again of an oath to re- 
lationship in Isaeus xi. 6. 
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it would naturally be used of the parties in homicide cases. 
The diomosia of the prosecutor consisted of three things: 
First, he swore to his right to prosecute; this of course in- 
volved his relationship to the deceased.! Second, he swore 
that the defendant was guilty.2 Finally, he swore that he 
would confine himself in his prosecution to the matter in 
hand. This, it will be seen, is quite different from the anio- 
mosia in other types of cases where the prosecutor merely 
swore to the truth of his pleadings. The defendant in a homi- 
cide trial, on the other hand, in his diomosia swore merely 
that he was not guilty.‘ 

But the word had a wider use and was carried over to the 
oaths of the parties in other kinds of suits.5 While the lexi- 
cographers recognize that the word is properly applied to the 
oath in homicide trials, yet they constantly show that in 
practice the word was used without distinction both of the 
oath in a homicide trial and of the oath at the anakrisis in 
other types of trial.° 

The word was carried over from the oaths of the parties in 
homicide trials to the oaths of witnesses in homicide trials.’ 
Naturally, then, the word came to be used also of the witness 
oath in other types of trials. The witness oath was required 
before the homicide courts. In the first speech of Antiphon 
there are no witnesses in court perhaps because they could 
not swear to the guilt of the defendant.? In Lysias*° the 
witness oath before the Areopagus is said to be obligatory: 


Demos. xlvii. 70 ff.; cf. Pollux viii. 118: “Apecos rayos: pévov dé éfqv erekvevar 
MExplis avellav, Kal & T@ Opkw Ewepwrav ris mpoonkwy éoTi TH TEOVEDTL. Kav OiKETNS Fy 
émioxnmrev ovyKkexwpntat. Philippi (op. cit., p. 83) believes that this passage was 
derived from Demos. xlvii. 72, which Pollux misunderstood. 


27 Antiph. vi. 16; Lysias ii, 4;.x. 11; Demos. lix. to. 3 Antiph. v. 11. 
4 Toid. vi. 16: Lysias xv 11. 5 Isaeus xi. 6; Demos. xl. 41. 

° Cf. Suidas, Harpocration, Hesychius, s.v. 

TL ysiaS iVaas Antipnsnin 20 Venlo ,elG. 

8 Demos. lvii. 22, 39, 44; xlix. 20; Aeschin. ii. 156. 


9 Cf. Leisi, op. cit., p. 58; Gernet, Antiphon: Discours, p. 37; Blass, Att. Bered., 
I, 189. 
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Kal O7t GAnOH TatTa éyw, Pidtvos Kal AtoxAfs toaow. add’ 
ovK éoT abTols wapTupjoar mr dStouocapévors mepl THs aitias js 
eya devyw. It 1s probable that the same rule applied in all the 
homicide courts. In each case the nature of the evidence 
given under oath is clear. It was to the guilt or innocence of 
the defendant. Witnesses in the homicide courts also swore 
to the relationship of the prosecutor to the deceased. 

There are various questions connected with the oaths of 
the parties in the homicide courts. It has been maintained 
that only the prosecutor swore the diomosia because some of 
the sources speak only of the oath of the prosecutor.' But 
other sources show that the same oath was administered to 
the defense.” It is clear, therefore, that although the oath in 
this connection is a survival of the evidentiary oath, it is so far 
removed that it is no longer in any sense a means of proof. 
We have here, as in other types of cases, a solemn oath on the 
part of each party, one of whom must be swearing falsely. It 
therefore could have no direct weight in settling the case.3 
It may have helped to keep thoughtless charges from being 
filed and have given evidence of the sincerity of each party’s 
conception of the circumstances. That is, the oath, while 
false, may on many occasions have been sworn in good faith. 
Without doubt both parties took the oath.‘ 

The chief passage on diomosia before the Areopagus® gives 
much information, namely, the fact that both parties took 
the oath, the details of the procedure in the oath, the curse 
attached to it. Demosthenes says that it is not an ordinary 
oath, but one which is used for nothing else. The same oath 
was taken in cases which came before the Palladium.® Gil- 
bert’? believes that this passage also proves that the oaths in 
a homicide trial were taken not at the preliminary investiga- 
tion but at the actual trial. He is led to believe this because 
of his contention that a homicide case was referred to the 


t Antiph. v. 11-12, 96; Lysias ill. 1, 21; Demos. xlvil. 70; lix. 10. 

2 Antiph. vi. 16; Lysias x. 11; Demos. xxiii. 63, 69; Lex. Seg., p. 239. 

3 Cf. Philippi, op. cét., p. 89. 5 Demos. xxiii. 67 ff. 

PO Watte nou ci yp.i23: 6 Tbid. LOpucti ep rascy na: 
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proper court after the preliminary investigation. This being 
the case, the Demosthenes passage which mentions the oath 
as being taken at the Areopagus and at the Palladium must 
prove that the oaths were taken at the actual trial after the 
case had been referred to one of the homicide courts. Philip- 
pi takes exactly the opposite position. The oaths were taken 
at the preliminary investigation. Inasmuch as the Demos- 
thenes passage mentions oaths before the Areopagus and the 
Palladium, the prodikasiai must have been held in those 
courts and therefore the case was assigned to the proper court 
before the preliminary investigation. 

Lipsius? points out that the natural course would have 
been to have the highly ceremonial oath at the actual trial 
and that some passages from the orators bear out this pro- 
cedure, but that on the other hand the oath to relationship 
must have been taken earlier, that is, at the preliminary in- 
vestigation. It is true that it seems unthinkable that the 
basileus would go ahead with the case at all unless the pros- 
ecutor had given assurance of his right to prosecute. Lipsius 
therefore assumes two oaths.3 

Unfortunately we obtain little help from the orators about 
the matter. As has been said above, it seems absolutely nec- 
essary that the oath of the prosecutor to his relationship to 
the deceased should have taken place at the preliminary in- 
vestigation, for in a homicide trial no one except relatives up 
to a certain degree was allowed to prosecute and the dasileus 
would have had to be assured that a competent person was 
acting as prosecutor before he undertook the case.4 By anal- 
ogy with other types of cases in which we know that the 
antomosiai were sworn at the anakrisis it seems fair to sup- 


TOP sci pone jit: 2 ODS DD. O30.44 

3It is interesting to see how Lipsius and Philippi each use the same passage 
to prove his own theory. Antiphon vi. 14 says: rodol r&v repreotwtwy TobTwv 
Ta wey Tpaypara Tadra Tavra axpiB&s éxloravrat, Kal TOD dpKwrod dxobvovor. Philippi 
takes this to mean that the same people were present both at the trial and at the 
preliminary investigation. Hence they heard the oath of the preliminary investiga- 
tion. Lipsius, on the other hand, thinks that the passage must mean that the 
oath was taken at the trial. 


4Cf. supra, I, 114 f. 
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pose that in homicide cases also the oaths were sworn at the 
preliminary investigation. In fact, the two oaths correspond: 
in other cases the parties swore to their pleadings; in homicide 
cases they in effect did the same thing, the prosecutor swear- 
ing to the guilt of the accused, the defendant to his own 
innocence. It may be suggested that, while undoubtedly the 
party oaths were sworn at the preliminary investigation in 
homicide cases, it is quite possible also that these oaths, with 
a solemn sacrifice, were repeated at the actual trial. Since it 
is substantially the same oath on both occasions ancient au- 
thors do not make any distinction. That such is the case is 
borne out by the passage of Demosthenes cited above in 
which we are told that the oath over the solemn sacrifice was 
taken both in the Areopagus and in the Palladium: 

tote Onrov Tovs’ amravras, OTe év ’Apelw TAaYW, OV dldwa’ 6 VOuOs Kal 
KeNeveL TOU Povov OiKatecbar, mp@rov pev Siouetrarc Kat éEwdelas avTov 
Kal yevous Kal olkias 6 Tw’ aiTimpevos elipyacbar TL ToLOvTOY, Eft’ ode TOV 
TUXOVTA TL’ SpKov ANN’ Sy ovdels duvUG’ bmrép OvdEVds AAXOU, oTAS Erl TOV 
TOMLWY Karpov Kal KplLov Kal Tavpov Kal ToUTwr éodayyEevwy bd’ Gv bet Kal 
év ats Hueépars KaOnKEL, OTE Kal EK TOU XpOvou Kal Ek TOV LETAXELPLCOMEVWY 
dmav, dcov éo0’ bcwov mempaxda..... Kal T@ pmev OLwKOVTL UTAPXEL 
TavTa, TH O€ hevyovT. TA meV THS OlwWuOogias TAa’TA..... Kal yap évTadd’ 
[in the Palladium] b7oxertac mp@rov pev duwpuocia, devtepov dé dOyos, 
TplTov 6€ yv@ots Tov dikKaoTnpiov, K.T.r.* 


This leads to another question: whether the same oath was 
taken in all the homicide courts, or at least in the Areopagus, 
the Palladium, the Delphinium, and in Phreatto. Philippi 
states? that the oath was taken in all four courts. He is ap- 
parently not including the Prytaneum, in which, although 
there might be a diomosia of the prosecutor, there certainly 
could not be a diomosia of the defendant, inasmuch as the 
defendant was either an animal, an inanimate object, or an 
unknown person. Now in a very rhetorical passage Demos- 
thenes speaks as follows: 

ob} yap ob KAHaots, ov Kpiots, ob paptupla cuveElddTos, ov Siwuocia, adn’ 
an airias evOds } Tuuwpla yéeyparrat, Kal aly Iv amayopEvovcLY OL VoUoL, 
Tt dv &ddo Tus elmoL; Kaito. TadTa wWavT’ Eml TWevTE diKaTTHploLS YLyvETaL 
TPOOTETAYMEVA TOLS VOmoLs.3 


t Demos. xxill. 67-71. AOE Go tie 3 xxill. 63. 
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Doubtless his statement is true for all five courts as far as the 
prosecutor is concerned, but, as has already been pointed out, 
it cannot be true of the diomosia for the defendant in the 
Prytaneum nor can there have been any oath for the de- 
fendant in some of the cases before the Delphinium court 1n 
which cases of justifiable homicide were tried. In his detailed 
description of the five homicide courts Demosthenes specifi- 
cally mentions the oath which is to be sworn by the plaintiff 
and the defendant in cases before the Areopagus and the 
Palladium, but when he turns to the court of the Delphinium 
there is no reference to the diomosia.* And in other passages 
where we have references to the oaths of the parties in homi- 
cide cases the reference is always to the courts of Areopagus 
and Palladium.? In connection with his discussion of the 
Delphinium, Demosthenes mentions the case of Orestes who, 
as Demosthenes says, admitted that he had killed his mother, 
but insisted that his deed was justifiable. Justifiable homi- 
cide carried no moral guilt with it. In fact, the killer was not 
even polluted. This leads us to a consideration of the passage 
in Aeschylus‘ in which the Erinyes complain that Orestes will 
neither take an oath nor tender one. The explanation is ob- 
vious. Since he is admittedly the slayer he cannot take an 
oath that he 1s not guilty. The only thing that he can do is 
to plead that his act was justifiable. 

In cases, then, which ultimately came before the three 
homicide courts, Areopagus, Palladium, and in Phreatto, at 
the preliminary investigation both the prosecutor and the 
defendant took oaths, the prosecutor to the effect that he was 
a relative in the proper degree to the deceased and that the 
defendant was guilty, the defendant to the effect that he was 


™ For Demosthenes’ description of the Delphinium cf. xxiii. 74: rpirov 8’ érepov 
mpos TovTots dikKagTHpLoy, 6 TavTuY ayLwraTta ToUTwWY Exel Kal Ppikwoéorara, ay Ts 
Ouodoyf mev KTEtvat, évvduws 5é hf dedpaxevar. Tobro 8’ éori rovml Aedduviw. 

2 Cf. Antiph. i. 28; Lysias x. 11; Demos. xlvii. 70; lix. 9. 

3 xxill. 74: Aoyetouevor 8’ bre unTtEp’ ’Opeorns amektovas duodoyGv OeGv SikacTav 
TUxaY a&ropuvyyavel, vouioa Sikardy Ti’ elvat Povo’ od yap av Ta ye wh Sikara Beods 


Yndicacbat. 


4 Humen. 429. 
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not guilty. These oaths were probably repeated over a 
solemn blood sacrifice in the homicide court at the beginning 
of the actual trial. In most cases before the Delphinium and 
at the Prytaneum (both of which incidentally are purely 
ceremonial courts) the prosecutor alone swore as to his rela- 
tionship with the slain person and as to the guilt of the 
defendant. 

There is some evidence for two other oaths during the 
course of a homicide trial. A statement is found in the Lexica 
Segueriana™ to the effect that a second oath, apparently a 
repetition of the oath which occurred at the beginning of the 
trial, was taken after the first speeches of the prosecutor and 
the defendant: 


duwuoola’ SpKkos éoTiv, dv Gpvvov of Povov ayava duwKovtes 7H PevyovTes: 
AUPOTEPOL Yap Gpvvoy META TO EiTrELY TOY TpOTEpOV OYOY’ 6 eV 7H LV 
+ ~ r \ I e \ s \ 3 ~ J ig) \ 
aAnOn KaTnyopnkevar Kal dukalws, 6 6€ 7 unV adAnOH arod\edoyHoOaL Kal 
dukalws’ G@uvvov 6€ Kal mply elmety TOV avTOV OpKoy AudOTeEpoL, ErrEvEexXOeElons 
yon THs Whdov, el wn dtKaiws veviknkevar, EEwAELaY EauvTG ETApWpeEVoS, 
el €EnTarnoev. 


This passage is accepted by Mederle.? Together with the 
oath which the winner of the case took after the trial was over 
to the effect that as many of the judges as had voted in his 
favor had voted justly and that no false statements had been 
made there would have been three oaths.3 There is, however, 
no other evidence for the oath after the first speeches, and it 
seems extremely unlikely that any such oath was sworn. The 
writer of the foregoing passage may have confused it with the 
right of the defendant to withdraw after the first speech or, 
as Lipsius thinks, he may have made some wrong inference 
from the passage cited below from Aeschines. Philippi does 
not deal with this alleged oath at all. The oath of the winner 
after the trial, however, may be accepted on the testimony of 
Aeschines, although this is the only reference to such an oath. 
It is accepted by Lipsius and by Mederle: 


p30. 
2 De iurisiurandi in lite Attica decem oratorum aetate usu, pp. 23 f. 


3 Aeschin. 11. 87. AO PPE, 1.533, Nail]: 
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h was ovK ElKOTWS OL TaTEepes HUGVY EV Tals PoviKats Oikalts Tats Em 
Tladdadiw! katéderEav, TEuvovTa TA TOuLA TOY ViKQVTA TH WNdw eEopKifecOar, 
Kal TOUTO Uuty TaTpLOV EoTLY ETL Kal Viv, TaANOH Kal Ta dikara EWnpicbat 
TOV OlKacTGY bao. THY Whdov hveyKav al’T@, Kal Wevdos undev eipnKevat, 
el O€ uj, EEWAN adTov elvar émapacbar Kal THY OiKiay THY avTOD, Tots dE 
duxagtats evxecOar ToANG Kal ayaba eivar; 


Still another oath is connected with homicide trials, the 
oath of the relatives on granting aidesis to a homicide who 1s 
in exile. The nature of this oath is not specified, but from the 
fact that no oath is required from phratry members in case 
there are no relatives and the phratry members have to act 
on the granting of aidesis, it is a safe guess that the oath was 
to substantiate the claims of the relatives to relationship with 
the deceased. The oath is mentioned in the fragment of the 
homicide laws of Draco as they appeared in the revision of 
409-408 B.C.” 

There remains the question of the persons to whom the 
party oath in other cases was administered. Philippi sug- 
gests that outside of homicide cases the introductory oath 
was administered only to the plaintiff. But the very name 
antomosia argues for an oath of the defendant. Further, there 
are several passages which disprove Philippi’s statements. 
Isaeus seems definitely to refer to a preliminary oath of both 
parties: éxatépw otv judy, é& Gv dvTwudcapevy oKxeWapevor, Wndi- 
gaobe.4 Antiphon refers to the oath of the defendant: més otv 
eVopKa aVYTOMWUOKwWs EoTaL Packay ev Eidevat, K.T.A~ 

Whether witnesses in other than homicide trials were 
regularly sworn has been a matter of much dispute. Diogenes 
Laertius states that no evidence was given in Athens without 


‘ él Ila\dadiw is considered a gloss by Lipsius. Cf. Philippi (Rhein. Mus. f. Phil., 
XXIX, 10), who believes that the gloss was added by someone who remembered 
Demos. xlvii. 70: ar’ ei Stouet Exi IladX\abdiw abros Kal 4) yur? Kal Ta Tatdia Kal 
katapacecbe abrots Kal TH oixia, xelpwy Te ddfeEs woddots Elva, Kav wey aropbyn a’, 
éxiwpxnkevat, édy 6€ EAys, POovncer. Inasmuch as the passage continues with some 
remarks about unjustifiable homicide as opposed to justifiable homicide, it may well 
be a gloss. It seems that if such a procedure was followed in one homicide court it 
might well be in all of them. 


2 For a full discussion of the matter cf. supra, I, 112 ff. AISA 


3 Op. cit., p. 89. 51. 8; cf. Lipsius, op. cit., p. 830, n. 4. 
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oath. Speaking of Xenocrates, he says: fv 6¢ kal d£idmrioros 
apodpa, wate un eLOv Av@poTOY wapTUpELY, TOUTW LOVwW TUVEXWpOUV 
’"AOnvaio.t But this cannot be correct. In fact, in the 
Herodes murder trial, in which the defendant was tried as a 
kakourgos and not as a homicide, he complains that he must 
submit to the evidence of witnesses who had taken no oath, 
whereas if he had been tried as a homicide it would have been 
necessary for the witnesses to be under oath.? This may be 
mere rhetoric on the part of the speaker to indicate that 
in the present suit the witnesses have not taken the very 
solemn oath which they would have had to take before a 
homicide court. From all the references to witness oaths be- 
fore the non-homicide courts, it is apparent that they were 
considered of slight importance. Such oaths were adminis- 
tered not by the magistrates but by the parties, and it seems 
to have been the privilege of a party to administer such an 
oath to his opponent’s witnesses if he desired to do so. 
Witnesses were not always sworn, but any witness might take 
an oath.3 A witness might in court take an oath of any one 
of the three following varieties: (1) an oath as the result of a 
challenge; (2) a voluntary oath to make his evidence more 
impressive in the interest of a friend; (3) possibly an oath at 
the instance of the party for whom he appeared, as the result 
of a suspicion that he would prove adverse. 

In two cases there are references to oaths to be sworn by 
witnesses in court.4 Lipsius argues from these that there 
could have been no regular witness oath as in these two cases 
there would then be two oaths from the witness regarding 
the same matter.’ Leisi® agrees with this and disagrees with 
Bonner,’ who, without arguing that there was such a double 
oath, yet sees no objection to it inasmuch as the second oath 
would have been much more impressive in character and 
would have been administered only with the consent of the 


UM yo ey « 2Antiphs v.12. 

3 Bonner, Evidence in Athenian Courts, pp. 76 ff.; Lipsius, op. cit., pp. 884 f. 
4 Demos. xlv. 57 f.; liv. 26. 6 Der Zeuge, p. 64. 

5 Op. cit. COD RCH De TH 
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witness. Hence the two cases do not prove Lipsius’ point, 
although he is undoubtedly correct in his main contention 
that there was no regular witness oath.? 

There is some dispute about the necessity of oaths in extra- 
judicial depositions. It was possible for a witness because of 
illness or absence from the city to give his testimony in writ- 
ing in the presence of witnesses. This is called éxuaprupia.? 
This document could subsequently be produced in court ac- 
companied by affidavits of the witnesses who had heard the 
testimony given. There are two parts to such testimony then, 
the extra-judicial deposition and the affidavits of the at- 
testing witnesses. That there was no oath involved is agreed 
upon by Bonner,? Leisi,4 and Lipsius.s Glotz,° however, be- 
lieves that an oath was required. But in view of the fact that 
the witness ran the same danger of a suit for false evidence 
as he would run in any other case it does not seem likely that 
an oath was required any more than if he were present in the 
court. The theory that there was an oath rests upon the pro- 
cedure in an inscription which deals with procedure in 
Cnidos where oi éxuaprupodyres are ordered to take an oath.’ 

In his classification of oaths, in addition to promissory and 
evidentiary oaths, Hirzel takes account of a third type which 
he calls the Echtheitseide, that is, an oath as to genuineness. 
This oath he refers to the present as opposed to the evi- 
dentiary oath which he refers to the past and the promissory 
oath which he refers to the future.’ By his Echtheitseide Hir- 
zel is referring to the institution of Eideshelfer or, as we call 
them for lack of a better term, “‘oath-helpers” or ‘““compurga- 
tors.” 


t There are many references to the witness oath in non-homicide cases, although 
it was not obligatory; cf. Isaeus ix. 19, 24; xii. 9 f.; Aeschin. ii. 156; Demos. xviii. 
137; XX1X. $4; xlv. 58; lit. 28; liv. 26; lvii. 22, 36, 39, 44, 56; Xen. Apol. of Soc. xxiv. 


2 Cf. supra, pp. 132 ff. 3 Op. cit., p. 26. 4 Op. cit., p. 66. 
5 Op. cit., p. 887. . ©TIn Darem.-Saglio, s.v. “Jusjurandum.” 


7 Dittenberger, Sy/oge3, 953; Collitz-Bechtel, op. cit., 3591; Dareste-Haussoulier- 
Reinach, op. cit., X, ll. 24 fF. | 


8 Op. cit., p. 6. Hirzel is wrong in referring the evidentiary oath only to the past, 
for it may refer to the present status of a matter equally as well. 
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Compurgation has regularly been treated as an independ- 
ent institution. But it is really a development of the eviden- 
tiary oath, and many of its peculiarities become clear only if 
this fact is recognized. In the various legal systems the evi- 
dentiary oath was early felt to be insufficient and, as has been 
seen to be the case in the Athenian legal system, it survived in 
modified forms in only a few instances. Frequently the oath 
of the principal had to be supported by auxiliary oaths 
varying in number according to the matter at issue.t This 
form of trial was especially common in the Middle Ages,? and 
a description of the details of the practice in that period may 
serve to clarify the institution as it appears in Greek legal 
systems. In German law the co-swearers were known as Ezdes- 
helfer, in English as oath-helpers or compurgators.3 Under 
both systems the helper swore merely to his confidence in the 
principal’s oath.’ It had nothing whatever to do with the fact 


* Thayer, 4 Preliminary Treatise on Evidence at the Common Law, p. 24; Schroder, 
Lehrbuch der deutschen Rechtsgeschichte, p. 83. 


2Grimm, Deutsche Rechtsaltertiimer, I], 495 ff. 


3A late Latin word. The institution was quite unknown in Roman law. In 
English law the institution itself is known as “compurgation” or “wager of law.” 
German law, aside from the term Eideshelfer, uses the Latin names consacramentales 
and coniuratores and designates the institution Eidhilfe. The institution was in 
use in France also in the case of heretics (cf. Du Cange, Glossarium, s.v. “Compurga- 
tor’). The oath was as follows: “Ego talis juro per Deum et haec sancta quattuor 
Evangelia, quae in manibus meis teneo, me firmiter credere quod talis non fuit 
Insabbatus, Valdensis, vel Pauperum de Lugduno, neque Haereticus credens errorum 
erroribus, et credo firmiter eum in hoc jurasse verum.” 


4In both England and Germany oath-helpers were apparently: first used in 
criminal suits, for all the earliest cases belong to this kind of action (cf. Grimm, 
op. cit., II, 491). In later times, however, trial by compurgation was admitted 
in civil suits, in England surviving chiefly in cases of detinue and debt. In an action 
of debt, unless the plaintiff relied on a sealed document, the defendant as a rule 
might wage his law (cf. Pollock and Maitland, The History of English Law before 
the Time of Edward I, \1, 214). The institution early fell into disuse in criminal 
suits in England. There from the beginning it was used both in ecclesiastical courts 
(ibid., 1, 443) and in the king’s courts as an optional form of trial alongside trial by 
jury. In the fourteenth century a citizen had a choice between the Great Law and 
a jury of twelve (idid., II, 634-36). The institution had nearly disappeared by the 
latter half of the eighteenth century, but as late as 1824 a case appeared in which 
a debtor demanded compurgation and the practice was not officially discontinued 
until 1833, when further use of it was forbidden by an act of Parliament (cf. Thayer, 
op. cit.). In Germany in the Middle Ages compurgation was restricted almost en- 
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at issue. Any freeman might wage his law.t Slaves, not 
being competent to take an oath, were consequently not al- 
lowed as oath-helpers. It is generally believed that in the 
earlier stages of the institution a man had as oath-helpers 
only his own relatives. Naturally the relatives would be most 
keenly interested, since the accusation, if not disproved, 
might cause a feud.? It was also a matter of duty. As time 
went on, however, the right to take the oath was extended 
to neighbors and friends. Naturally only people who knew 
the principal well—relatives, neighbors, intimate friends— 
could be admitted as oath-helpers.* It was always a distinct- 
ly partisan institution. Oath-helpers had to be of age.s As a 
general rule women could not act as oath-helpers.° The rank 
of an oath-helper might depend on that of his principal, or on 
that of the person injured, for instance on that of the de- 
ceased in a homicide case.’ In the beginning oath-helpers 
must always have been on the side of the defendant. It is of 
course a very natural growth of the institution that the 
privilege should eventually be extended to the plaintiff as 
well,® just as in the case of the evidentiary oath of the prin- 
cipal. 


tirely to criminal suits. The oath-helpers in civil suits gradually faded into witnesses 
who testified from their own knowledge (Schréder, op. cit., p. 715). A case in which 
Eideshelfer were used in the year 1548 shows that the institution in Germany lasted 
until a late period. 


Only a freeman was capable of paying Wergeld (Grimm, op. cit., I, 495 ff.). 
The only exception to the rule that any freeman might be tried by compurgation 
is found in Salic law where it is stated that only nobles were allowed trial by com- 
purgation, although any freeman could be tried in that way if the plaintiff gave his 
consent. 


? Pollock and Maitland, op. cit., II, 600. a bid p83. 
3 Schréder, op. cit., p. 70. 5 Grimm, op. cit., II, 543. 


© [bid., 1, 563. There are exceptions to this rule. In the ecclesiastical courts of 
England a woman strengthened her cause with women oath-helpers. Among certain 
Germanic peoples also women could support the oath of a litigant, as, for example, 


among the Lombards and Burgundians (idid., II, 495). 
7 Tbtd. 
8 In English law there is no case cited by Thayer or by Pollock and Maitland 


in which the oath-helpers aided the plaintiff until the later stages of the institution 
when it had begun to be used in civil suits (Pollock and Maitland, op. cit., II, 634- 
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The procedure was quite simple. In England when the liti- 
gant was permitted to wage his law the court fixed the num- 
ber of compurgators which he must produce,' since the num- 
ber varied according to the importance of the case.?_ As the 
institution developed the method of choosing the oath-help- 
ers changed. At first the selection lay entirely with the party 
to the suit,3 but later they were chosen by the adversary or 
the judge. But under this later procedure the litigant always 
retained the right to reject those who were chosen if he could 
satisfactorily support his refusal to accept them. The oath- 
helper, on the other hand, had the right to refuse to take oath 
if he was unable to reconcile it with his conscience.’ In the 
primitive stages of every legal system there is apparent a 
great fear of committing perjury. Herein, as in the case of 
the evidentiary oath of the parties, consist the safeguards 
which made the institution a sounder means of proof than it 
seems to be. When the trial took place the oath was admin- 
istered to the litigant by the adversary in early times and in 
later times by the judge. The litigant repeated it word for 
word. Then the oath-helpers had to swear, at first, it seems, 
jointly, but in later times singly. By the individual oath it 
was made to appear a more personal and solemn thing. The 
content of the oath is much the same in both systems. In 
English courts they swore: “The oath is clean that 


36; cf. Grimm, op. cit.). In Germany also the Eideshelfer seem originally to have 
aided the defendant exclusively, although later they appear even in homicide cases 
on the side of the plaintiff. An old law is mentioned by Meister according to which 
the plaintiff in a homicide trial could with two Eideshelfer swear that the defendant 
was guilty (cf. Meister, Rhein. Mus., LXIII, 575, n. 1). 


™ Pollock and Maitland, op. cit., I, 610. 


2 An interesting illustration of this is the different number of oath-helpers re- 
quired by the three laws in London in the thirteenth century (idid., pp. 634-36). 
Twelve seems to have been the normal number in both the Germanic and the Eng- 
lish systems (cf. idid., p. 600; Thayer, op. cit., p. 90; Schréder, op. cit., p. 358). Only 
rarely was the oath with one helper sufficient (Grimm, of. cit., 1, 285). Occasionally 
as many as three hundred oath-helpers are found. 


3 Schréder, op. cit., pp. 83, 384; Pollock and Maitland, op. cit., I, 140. 
4 Schréder, op. cit., p. 83; Pollock and Maitland, op. cit., I, 140. 
5 Schroder, op. cit., p. 354. 
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hath sworn,”? although it might also take a less positive 
form, 1.e., they might swear that the oath was true to the best 
of their knowledge? In the Germanic system they swore that 
the oath of the principal was rein und unmein. So in neither 
system is an oath-helper ever found who swore to the fact, 
although there are undeniably cases in which the fact was 
known. That the procedure was highly ceremonial is shown 
by the fact that great emphasis was put upon the form of the 
oath as sworn by the oath-helper.4 The compurgator who 
swore to the innocence of a person who was really guilty was 
not liable to a charge of perjury. There is no action and con- 
sequently no penalty for a false oath. The idea seems to have 
been that such punishment was the affair of the gods. A man 
could, however, be convicted of giving false evidence. But in 
compurgation the oath-helper swore to his own belief, not to 
the facts of the case which presumably he did not know. He 
would not, therefore, be liable to a charge of giving false 
evidence. 

The institution of compurgation in England and Germany 
was never developed further than this. The oath-helpers nev- 
er swore to anything except their confidence in the principal. 
It is true that they appear sometimes on one side of the case, 
sometimes on the other. It is true also that they must have 
known the facts on many occasions. But this in no wise 
changed the character of their oath. 


™ Pollock and Maitland, op. cit., I, 140. 


2 Ibid., I1, 600. Cf. the formula used in London, thirteenth century: “Quod 
secundum scientiam suam iuramentum quod fecit fidele est.”” This does not, how- 
ever, imply any knowledge at all of the fact, i.e., it does not mean that they have 
positive knowledge that the oath is true, but merely that they know of nothing 
which makes it untrue. 


3 Schréder, op. cit., p. 83: “Die Eideshelfer hatten nicht die objektive Wahrheit, 
sondern nur die subjektive Reinheit des Haupteides zu beschwéren.” Cf. Grimm, 
op. cit. II, 495 ff. and 541: “Ejideshelfer schwuren nicht dass eine That wahr sei, 
sondern dass der, dem sie halfen, einen echten Eid ablege.” 


4 At the use of a wrong word the oath “bursts” and the adversary wins (cf. 
Pollock and Maitland, op. cit., II, 600; Schréder, op. cit., p. 358). There are further 
specifications as to the physical attitude in which an oath must be taken. Often the 
helper must grasp the arm or shoulder of his principal as he speaks the oath (Grimm, 
Opie ll egsts ciate 1 2g): 
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Although the institution was so well known in medieval 
law no one had observed any instance of it in the legal sys- 
tems of the ancient Greeks until in 1895 Zitelmann? declared 
that he had found some cases of oath-helpers in the great 
Gortyn inscription. He was followed by various scholars who 
pointed out additional examples of the institution elsewhere 
in Greece,? and the whole matter was subjected to a careful 
study by R. M. E. Meister,3 who collected and discussed all 
the previously alleged occurrences of the institution and 
added a few new examples. Although the examples of the in- 
stitution in Greece are non-Athenian, they are worth some 
consideration as a background for the survivals which occur 
in the Athenian system. 

Before examining the various passages adduced by Meister 
and his predecessors in support of the existence of the institu- 
tion in Greece it will be well to point out that oath-helpers as 
a distinct class of witnesses are not mentioned by any Greek 
author. Nor does any certain technical name for them occur 
in Greek inscriptions.4 No definite reference to the institution 
is found in the Attic orators, and the lexicographers who con- 
fine themselves to the explanation of what occurs in the 
orators are silent. Not even Pollux, who devotes his entire 
eighth book to legal terminology, mentions them. Neither 
Plato nor Aristotle, who were both versed in legal history, 


t Biicheler and Zitelmann, “Das Recht von Gortyn,” Rhein. Mus., XL, Er- 
ganzungsheft, Comment. by Zitelmann, p. 76. 


2 Ziebarth, op. cit., pp. 40 f.; in Pauly-Wissowa, s.v. “Eid”; Gilbert, Beitrage, 
pp. 468 f.; R. Meister, Berichte der Sachs. Ges. der Wiss. (Phil.-Hist. Cl.), XLVIII 
(1896), 35 ff.; Wyse, in Whibley, Comp. to Greek Studies‘, p. 467; Glotz, Solidarité 
de la famille dans le droit criminel en Gréce, pp. 288 ff. 


3 Rhein. Mus., LXIII, 559 ff.; cf. Cauer’s review, Woch. f. ki. Phil., XX VI, 766. 


4The word 6uwpdra, which is preserved in two inscriptions (Collitz-Bechtel, 
op. cit., 4964, 5092), has often been considered a technical designation for this 
class of witnesses, and édpxouérar (idid., 4969; Fougéres, Bull. corr. hell., XVI, 
577) has been interpreted as a variant for duwuéra. But all four inscriptions are 
fragmentary and unintelligible and it is not possible to make any deductions from 
them alone. Meister rejects épxoudra as oath-helpers on the ground that this word 
is used unmistakably of jurors in the Oeanthea-Chaleion inscription (0p. cit., p. $79). 
The nearest approach to a word for the institution is the verb cuvexcopdcabOa 


(Collitz-Bechtel, op. cit., 4986). 


180 THE ADMINISTRATION OF JUSTICE 


has any designation for them. Aristotle makes the following 
statement in regard to the different kinds of witnesses: éict 
d€ at wapTruptar at pev mepl avrov ai 6€ Trepl dudioBynrovvTos Kal 
at wey wept TOU mpayuaTos al dé Epi TOV HOoUs, WaTE Pavepov OTL 
ovdéror’ éaoTw amopnoa papruplas xpnoiuns.t That is, Aristotle 
makes a division into witnesses of fact and witnesses to char- 
acter. But although it is generally admitted that the institu- 
tion of oath-helpers in the German and English sense was un- 
known in Athenian law, most scholars have accepted the 
phrase ai waprupia: rept rod HOovs as referring to Eideshelfer. 
But Aristotle is describing the law as it existed in his day. 
Hence it is not probable that he would discuss an obsolete 
type of witness. Those who argue that the phrase has ref- 
erence to oath-helpers use as proof the fact that Aristotle 
places these witnesses on a par with witnesses of fact (he 
calls them both ypnoiuy, 1.e., a decision might be based on 
the evidence of either), but that German Leumundszeugen, 
the counterpart of our familiar character witnesses who testi- 
fy to the general reputation of a defendant, are never on a 
par with witnesses of fact. But in this case the analogy with 
German law is valueless. For English law puts character wit- 
nesses on precisely the same plane with witnesses of fact. 
Furthermore, character evidence, although not quite in the 
English sense, was well known at Athens and might be ad- 
mitted even in the Areopagus.” It is then inconceivable that 
Aristotle refers to compurgation which was not known at 
Athens in his day. That he refers to character evidence is 
borne out by the following sentence which Meister fails to 
quote: el wu) Yap KaTa TOU TpaYLaTOs 7} aVTG duodovyoupEerNs 7) TH 
aupisBnrovyre évavTias, GANG TeEplL TOV HOous H avTod eis ErEeiKeray 
i) TOD dudioBnrodvtos eis PavAdTnTa.2 Obviously there is no indi- 
cation here of an oath either to a fact or to the truth of an- 


Relat nls a oe 
? Bonner, Evidence in Athenian Courts, pp. 18, 83 f. 


3 Sandys translates: “For if we have no evidence as to the fact, either in agree- 
ment with our own side of the case or opposed to that of the adverse party, at all 
events (we shall be sure to find plenty) as to character, .... to establish, that is, 
either our own respectability or the opponent’s worthlessness.” 
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other man’s oath. The witness, regularly unsworn in Athe- 
nian practice, simply testifies to the émeixesa or Pavddrns 
of the party. It is clear, then, that Aristotle is not only not 
using a special designation for oath-helpers but is not even 
speaking of oath-helpers. 

Meister? recognized two distinct classes of oath-helpers in 
Greek law: (1) those who swore that the principal’s oath was 
good (this class corresponds precisely to compurgation in 
English and Germanic law as described above); (2) those who 
swore the same oath as the principal in support of his conten- 
tions (this class is entirely unknown to the English and 
Germanic systems). The former class need have no knowl- 
edge of the fact; the latter must. The oaths consequently are 
quite different in content, the common feature being that 
they join the principal in his preliminary oath in denial or 
afirmation and that in both cases the oaths are final. The 
ordinary witness, if sworn at all, had no part in the prelimina- 
ry oath taken by the litigants, but swore to matters within 
his knowledge which were considered germane to the issue; 
frequently he had no knowledge of the main issue, the guilt 
or innocence of the defendant. Still another factor may be 
noted. In many cases no witnesses could be found to swear 
that the defendant did not commit the crime with which he 
was charged. For example, Euxitheus, the defendant in the 
Herodes murder trial, was the last person seen in company 
with Herodes.? So no one could swear that he was not the 
murderer. 

The problem, then, is to discover if possible whether Class 
2 develops from Class 1. Although Meister has recognized 
the two distinct classes in Greek law, he has failed to consider 
this question in detail, thus confusing his argument. 

Of the examples given by Meister there are only two cases 
of Eideshelfer which correspond to the English and German 
systems, i.e., relatives who swear to the truth of the de- 
fendant’s oath. One occurs in an inscription from Egyptian 


Op. cit., pp. $79 ff.; cf. Bucheler and Zitelmann, op. cit., p. 76; Ziebarth, op. cit., 
pp: 40 f. 
2 Antiph. v. 22. 
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Thebes belonging to the second century B.c.* Two brothers, 
Heracleides and Nechutes, were charged with wounding. 
They were ordered to take an evidentiary oath to the effect 
that they themselves did not cause the wound, and did not 
know who did (this probably means, as Meister suggests, 
that they were not accomplices). In support of this oath their 
brothers swear that it is true (a4\7609 rov dpKov eivar). adnOF 
is used in the same sense as the German rein und unmein and 
the English “good,” that is, it merely expresses the helper’s 
confidence in the principal and implies no knowledge of the 
facts. The oath-helpers could not have had knowledge of the 
facts unless the time of the crime was specified and they could 
prove an alibi for the defendants. This, however, is only in- 
cidental. The fact that they swear merely that the oath of 
the defendants is true proves that they are oath-helpers in 
the only sense of the term known 1n German and English law. 
It is interesting to note that they are the closest relatives of 
the defendants. Relationship was one of the qualifications 
for the first type of oath-helper. Apparently the oath of the 
defendants with their oath-helpers decided the case. If the 
helpers failed to take it, the defendants were to be brought 
before the epistatés (Eoxeoar émi Tov émtorarny) for trial on the 
merits of the case. 

This form of compurgation 1s illustrated also by a passage 
from the Politics in which Aristotle, commenting on the 
absurdity of ancient laws, uses as an illustration a law of 
Cyme: dy mdj0ds Te Tapdoxnrat paptipwy 6 dimKkwv Tov ddvov 
tTav avrod cvyyevav, &oxov elvar TO hovw Tov delyovra.? The 
phrase r&v airod cvyyerév has sometimes been construed as 
dependent upon ¢dévoy and so has been considered to have 
reference to the universal rule in Greece that only a relative 
of a murdered man could prosecute the murderer. But if it 
is joined with r\jO0s papripwyr, which 1s the natural interpreta- 


T Revillout and Wilcken, Revue égyptologique, VI, 11; Wilcken, Griechische Ostraka 
aus Aegypten und Nubien, II, 1150. Cf. Meister, op. cit., p. 575. 


2 1269A; cf. Meister, op. cit., pp. 573 ff. 
3 Glotz, op. cit., pp. 47 fF. 425 ff. 
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tion,t one of the important characteristics of the original 
Eideshelfer would be fulfilled. In any case there is no real 
difficulty in recognizing oath-helpers in the rdj0és Tu pap- 
tvopwv. It may be objected that there is no mention of an 
oath, the indispensable feature of the institution. But the ob- 
jection cannot be sustained. Vor this is a murder trial and at 
Athens all witnesses in murder trials were sworn so that 
Aristotle would scarcely think it necessary to mention the 
oath which his readers would.assume. Aristotle describes 
them as paprupes, which seems to show that he did not recog- 
nize them as oath-helpers. But if he had realized that he was 
criticizing the institution of oath-helpers, he would not have 
used the word papruvp, but some circumlocution, since his 
readers could not have known that he meant oath-helpers. 
With his knowledge of legal institutions it 1s remarkable that 
Aristotle was ignorant of the institution of oath-helpers, but 
in the face of this passage it 1s better to admit his ignorance 
than to make a desperate effort to defend his knowledge.’ 
The fact that stress is put on the quantity also makes for 
their being oath-helpers. If they were fact witnesses, number 
would be of comparatively little importance. Reliability, not 
quantity, is the desideratum in testimonial evidence. It is 
scarcely possible that they could be fact witnesses, for mur- 
der is usually committed with the greatest secrecy. The only 
reason for demanding a certain number of eyewitnesses would 
be a practice of determining the case without letting the de- 
fendant be heard in his own defense. This is just what hap- 
pens in the case of oath-helpers. If the party produces the 
required number he wins the case. It is inconceivable that 
the law required a fixed number of eyewitnesses in order to 
establish a prima facie case. If they are oath-helpers, the pas- 


«Cf, Jowett’s translation: “At Cumae there is a law about murder, to the effect 
that if the accuser produce a certain number of witnesses from among his own kins- 
men, the accused shall be held guilty.” Cf. also Newman, ad /oc.: “Witnesses from 
the number of his own kinsmen.” 


2Cf. Wyse (op. cit.), who says that Aristotle is wrong. Meister weakens his ar- 
gument by trying to defend Aristotle. 
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sage furnishes an illustration of oath-helpers as used on the 
side of the plaintiff. The number was fixed in court.’ 

These two cases exhaust the Greek instances of Ezdeshelfer 
as they appear in Germanic and English practice. In the oth- 
er cases cited by Meister and his predecessors the so-called 
oath-helpers swear not that the oath is good, but they swear 
the same oath as the principal. In other words, owing to their 
knowledge of facts they are able to join the principal in a 
solemn oath. They thus differ fundamentally also from reg- 
ular witnesses in that the combination oath, like the ancient 
evidentiary oath, settled the case. The opponent is not al- 
lowed to say a word. The unity and finality of the oath indi- 
cate a distinct development of oath-helpers unknown to other 
systems. All of Meister’s examples of this class are taken 
from the laws of Gortyn. | 

An alleged case of Eideshelfer which has occasioned an 
enormous amount of discussion is that of the érwudrat, which 
an alien plaintiff in Oeanthea or Chaleion was allowed to 
choose under certain conditions: 

Al kx’ avdcxagwrre Tol Eevodixar, Emwpdtas éMoTw 6 Eévos wTaywv Tav 
dikayv €xOos mpokevw Kal fiolw E€vw apitoTivdav, emi wev Tats uvatatars Kal 
mEov, TEVTE Kal Oex’ Avdpas, éeml Tats weLdvors Eve’ Avdpas.? 


The word érwyuéra has been regarded as referring to addi- 
tional jurors by many scholars.? Buck,‘ Hitzig,5 and Ott® in- 


™ Meister (0p. cit., p. 575, n. 1) cites an excellent analogy in a German law to the 
effect that a plaintiff in a homicide case could with two oath-helpers swear that the 
defendant was guilty of a murder. Apparently the verdict was based on this oath 
and the defendant was not heard in his own defense. 


2 Hicks and Hill, op. cit., 44; Tod, op. cit., 34; Collitz-Bechtel, op. cif., 1479. 


3Oikonomides, Aoxpixfs avexddrov éxvypadis dapwriois; Rangabé, Antiquités 
helléniques, 3566; Rohl, Inscrip. Gr. Ant., 322; Kirchhoff, PAi/., XIII, 1 ff.; Dareste, 
REG, Il, 318; Eduard Meyer, Forschungen zur alten Geschichte, 1, 307; Roberts, 
Introduction to Greek Epigraphy, 232; Dittenberger, Inscr. Gr. Sept., Ul, 333; 
Hicks and Hill, op. cit. Several of these scholars had expressed their opinions 
before the idea of oath-helpers in Greek law had become established. 


4 Greek Dialects, 56, p. 218. 
5 Altgriechische Staatsvertrage tiber Rechtshilfe, pp. 13, 45. 


6 Op. cit., p. 120. It is difficult to discern whether Buck and Hitzig conceive of 
these sworn men as additional jurors or as an entirely new court. Ott asserts that 
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terpret the word as “‘sworn men with judicial functions.” A 
small group of scholars who have argued the case in detail 
interpret the word as “‘oath-helpers.”t Their arguments are 
as follows: érwyora: cannot mean additional jurors; no in- 
stance of a partial jury thus specially selected occurs else- 
where; if the chosen ones are additional judges, who decides 
whether they are chosen according to the conditions? They 
cannot be fact witnesses since they are chosen (é\éorTw). 

The last argument is sound. They cannot be witnesses of 
fact. With regard to the other arguments, in the first place in 
Greek as in English law,? trial by wager of law is often an 
alternative for trial with witnesses. In any case the oath- 
helpers are not brought in after the jury has already reached 
its decision. It is inconceivable that the plaintiff would not 
be allowed the benefit of oath-helpers from the beginning 
even if there were fact witnesses. Again, although Ezdeshelfer 
are admittedly partisans, yet in this case the érwudrar must 
not include the mrpdgéevos and Fidwos Eévos of the litigant, the 
only two people whom there would be much possibility of his 
knowing well. For, by the terms of the treaty, if a man has 
made a sojourn of more than a month in Oeanthea or 
Chaleion he must submit to the regular courts and cannot 
be tried before the £evodixar. This restriction, which consti- 
tutes the most important argument against Ezdeshelfer, is dis- 
regarded by both R. Meister and R. M. E. Meister. It 1s 
impossible to see why the right to choose fifteen or nine 
Eideshelfer is not just as great or even more of a preference 
accorded to one side than the right to choose some jurors. 
R. M. E. Meister argues that if the men are additional jurors 
they will sit along with the éevodixac and so there will be no 
one to decide whether the conditions specified for the choice 
of them have been complied with or not. This argument is 


the word means merely “jurors” and is not a compound é-wydrat, but comes from 
érouvuut, meaning “‘to swear to a thing.” 


Hi Meister, op. ci, pp. 35 f.- ls . Meister, op. cii., pp. $61 f-; Gilbert, 
Fahrob. f. cl. Phil., Supplbd. XXIII, 468 ff. 


2 Cf. the Theban case, supra, pp. 181 f. 
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quite untenable, for the £evodixa: would naturally decide the 
matter. 

To the fact that there are odd numbers in both cases no 
importance has been attached by either writer. The numbers 
are too large for fact witnesses, as has been said. It is also 
too much to suppose that an alien who had been in the place 
less than a month could get so many Lideshelfer, exclusive, 
be it observed, of the only two men who could be supposed to 
know him well, his host and his zpdgevos. Thus Meister’s ar- 
gument against fact witnesses militates against Ezdeshelfer 
also. But if the étwyudrat are considered as a new group of 
jurors (odd in number, so that there cannot be an equal num- 
ber of votes on both sides), there is then described by the 
inscription an extremely fair means of dealing with the case. 
The plaintiff, an alien, is given a fair deal by being allowed to 
choose them. His opponent is treated fairly because the citi- 
zens chosen by the alien are not likely to be influenced to the 
disadvantage of their fellow-citizen. There is no objection to 
this interpretation either from a linguistic or from a legal 
standpoint. It is interesting to note in connection with this 
the last part of the same inscription. In a case in which a 
citizen proceeds against a fellow-citizen in accordance with 
the terms of the ovyBodai the magistrates are to choose from 
the worthiest men jurors (épxwydra), who on oath are to 
decide the case by a majority decision. However, another 
treaty cited by Hitzig' supports this interpretation. The in- 
scription deals with a treaty between Gortyn and Lato in 
Crete. In suits between citizens of the two places the Gor- 
tynian plaintiff brings action at Lato and vice versa and the 
plaintiff chooses his own judges (d:xacravs édéoOw 6 ddcKud- 
pevos). The situation is precisely the same as that at Oean- 
thea and Chaleion. 

To summarize: There existed in Greece two distinct forms 
of the institution of oath-helpers: those who swore to their 
confidence in the oath of the principal (they might or might 
not have knowledge of the facts of the case) and those who 
swore a joint oath with the principal to the facts. Together 


1 Op. cit., p. 27. For the text of the decree cf. Bull. corr. hell., XXVII, 219 ff. 
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with the character witnesses found in Aristotlet there are then 
three types of witnesses who assist the principal otherwise 
than by merely testifying to the fact. This third class may 
also, as Class 2, have developed from the original oath-help- 
eumelnemttitude of both types (.e., Class 1 and/Class:3) to- 
ward the litigant is obviously the same, for both have im- 
plicit confidence in his honesty. Between the two there is un- 
doubtedly a psychological connection, but only confusion 
results from failure to recognize the fact that they are not the 
same. No Greek writer has identified them either explicitly 
or implicitly. There is no feature that is common to all three 
types of witnesses. The first two swear in the preliminary 
oath although they swear to different things. The first and 
third signify their confidence in the principal, although one 
swears and the other takes no oath. It is quite reasonable, 
then, to treat the second and third types as separate develop- 
ments of the original oath-helper, inasmuch as each type has 
a point in common with the original oath-helpers. 

The procedure followed in connection with the two types 
of Eideshelfer was apparently the same although the content 
of the two oaths was different. The numbers are much small- 
er than those as a rule found in the English and German 
systems. There they might be several hundred in number. 
But in Greek law they range from one in one part of a case 
at Gortyn to four in another division of the same case. The 
extant examples, however, are very few and doubtless larger 
numbers were often required. Definite numbers are required 
for specific cases by law. In the laws of Gortyn the number 
varies with the importance of the individual injured. This 
tallies with Germanic and English law. They are found on 
the side both of the defendant and of the plaintiff. As a rule 
they are chosen by the litigant, but they might be designated 
by the court. They are found in both civil and criminal suits. 
In one case the oath includes a solemn curse, and perhaps it 
always did so as was the case with the earliest type of evi- 
dentiary oath. 

It was assumed at the beginning of the discussion of the 


™ Cf. supra, pp. 180 f. 
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institution of Eideshelfer that it is an outgrowth and strength- 
ened form of the evidentiary oath.? This has long been recog- 
nized by investigators in the field of Germanic law. But writ- 
ers on the history of the Greek institution have failed to 
recognize the connection. A man’s own oath which at first 
had sufficed to clear him without further inquiry gradually 
came to be felt as insufficient proof of his innocence. So the 
sworn confidence of his relatives and later of friends was 
added.? Glotz, who treats the institution only as a part of 
the evolution of family solidarity, explains its development 
in the following way. He maintains that at first the oath- 
helpers are relatives of the party and so occupy the same 
position as avengers of blood. Hence in origin the institution 
is merely a declaration of family solidarity. The relative who 
is especially injured becomes the chief avenger and the others 
are more or less auxiliary. From this comes the fact that only 
the accuser or the accused ever has oath-helpers to confirm 
his oath. That is to say, a witness never has an oath-helper 
to substantiate his statements. The only difficulty with 
Glotz’s solution is the fact that as a usual thing in the earliest 
stage of the institution oath-helpers are found only on the 
side of the defendant. Glotz’s argument admits of them on 
both sides from the very beginning, perhaps even as arising 
on the side of the avenger or plaintiff. It is not impossible, 
however, partially to reconcile the two views given above. 
Perhaps at first a man was allowed to clear himself by an 
oath. This 1s felt as insufficient. Then family solidarity steps 
in and the relatives support the defendant. That is, family 
solidarity explains the fact that at first relatives are always 
the oath-helpers. This limits the institution in its beginnings 
to the defendant’s side, or to what Glotz would designate the 
passive solidarity of the family. 

The remainder of Glotz’s argument is undoubtedly cor- 
rect. When families of the yévos are split apart, oath-helpers 


LOUPTAs\ D+ 1/5: 


2 Schréder, op. cit., p. 83; Pollock and Maitland, op. cit., II, 600; Grimm, op. cit., 
IT, 495 ff. 


3 Op. cit., pp. 288 fF. 
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are chosen in one of two ways. They may be limited to the 
closest relatives without regard to number or the number 
may be restricted without specification as to the degree of 
relationship. The next stage is when the origin is forgotten 
and neighbors and friends are called on. 

But whatever may have been its origin, the psychology of 
the institution is perfectly clear—the partisan spirit which 
continued to be its dominant characteristic as long as it 
lasted. Gilbert suggests’ that it arose out of such situations 
as the trial scene depicted on the shield of Achilles,? where, 
after describing the dispute, the poet adds daoi 6’ audore- 
pow emnmvov, audis apwyol. To say that it had its origin in 
such a situation is slightly misleading, as it does not account 
for the fact that originally the oath-helpers were relatives. 
But the argument that there is the same feeling, that 1s, the 
partisan spirit, in both is quite true. Glotz objects to the use 
of this passage in the evolution of the institution on the 
ground that the oath-helper always appears in the character 
of a subordinate, but that dpwyds implies a protector rather 
than a supporter. Besides, the dpwyoit of Homer have no prac- 
tical influence, as they are not really participants in the trial. 
Of course, Ae contention is correct that they are not really 
oath- hance but the word has such a definite partisan sig- 
nification that it is not going too far to say that the psychol- 
ogy back of the Homeric scene is the same as that behind 
compurgation. Two other passages are of interest in deter- 
mining the meaning of dpwyés. 

GAN’ ayer’, “Apyelwv hrynropes 7Oé wedovTes, 
és ueoov Auoreporor OiKdooarTeE, und em’ Apwyi, 
unmore Tis elrnow “Axai@v xadKkoxiTwvwy.4 


There is no protection implied here; it is mere partiality. 
Duets O€ wapTUpLa TE Kal TeKUNPLA 


KadeloO’, apwya Ths dikns opKwuarta.® 


1 Fahrb. f. cl. Phil., Supplbd. XXIII, 469, n. 1. 
a IS xViie a7 tia: Cl. esp.l.402, SELLUXR MIG 73 he 
3 Op. cit., pp. 292 f. 5 Aesch. Eumen. 485 f. 
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Here the idea of partisanship is not as distinct as that of mere 
aid. 

A false oath could not be punished by legal process. Such 
punishment was left to the gods. It is natural that no action 
should be brought for an evidentiary oath, for it was taken 
as the result of a challenge and the other party agreed to 
accept it as final. Apparently very little account was taken 
of the party oaths. One of these was almost always false. 
The false evidence of witnesses who gave testimony under 
oath could be dealt with by OiKn PevdouapTuplov. ™ In the case 
of the promissory oath there were various ways of dealing 
with the problem. For instance, an official who was guilty 
of misconduct in office was not tried for having sworn a false 
oath, but for malfeasance in office. 

There are found in Athenian law a few kinds of oaths which 
seem to be survivals of the institution of oath-helpers. The 
survival of compurgation in the procedure of dvaywaprupia has 
been pointed out.? In cases before the Areopagus no person 
could give evidence unless at the beginning of the trial he had 
taken an oath either as to the innocence or as to the guilt of 
the defendant. In this oath we see the development of the 
oath-helper into the regular witness. He still swears the pre- 
liminary oath along with his principal, but later in the case 
he presents his testimony just as an ordinary witness of fact. 
So his oath is not final. One step farther and the preliminary 
oath with the principal would be abandoned and nothing 
would be left but the witness of fact. 

Another oath which is analogous to the oath of oath-help- 
ers is that which was sworn preliminary to a murder trial to 
the relationship of the prosecutor to the murdered man. This 
is the same oath as that which the principal swears, and it is 
sworn along with the principal. With the joint preliminary 
oath, however, the analogy ends, for it was not final. Even 
women and children, as has been argued above, were allowed 


-Ciinira,ppazoli. 4 Cl supra, ppnead. 


3 Lysias iv. 4; Bonner, Evidence in Athenian Courts, pp. 28 ff.; Leisi, Op. Cit., 
p- 57; supra, pp. 166 f.; OLate: Oputilss Dig2s 
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to take oath to establish the relationship of the prosecutor to 
the deceased.* 

The voluntary oath which might be offered in defense of a 
litigant has in common with oath-helpers sworn confidence 
in a man.? This oath seems generally to have been taken by 
relatives.3 | 

There are then in Attica a few survivals of the institution. 
Meister, failing to see these survivals, asserted: 

In Attika hat sich keine Spur von ihnen gefunden, wie leicht erklarlich 
ist: Eideshelfer sind auf kleinere Verhaltnisse zugeschnitten, wo einer 


den anderen kennt; in der grossen Stadt und bei entwickelten Verkehrs- 
verhaltnissen kénnen sie nicht vorkommen.‘ 


It is interesting to note that in England, one of the greatest 
commercial countries in the world, the institution was not 


abolished until 1833. 


SClarijra, pp. 221 f. 


Ziebarth, op. cit., p. 41; cf. Meier-Schémann-Lipsius, Der Aitische Process, 
p- 899, n. 379, for plentiful examples of the oath. 


3 Ziebarth gives an illustration of this oath which Meister (op. cit., p. 578) has 
conclusively shown to be false. For the text of the inscription see Collitz-Bechtel, 
op. cit., 1478; Dareste-Haussoulier-Reinach, op. cit., pp. 180 ff.; Michel, Recueil 
d’inscriptions grecques, 285. 


SOP eC p. 1551. 


CHAPTER VIII 
HOMICIDE 


In the discussion of the Athenian homicide courts great 
prominence has been given to the influence of pollution on 
homicide procedure.' The idea of pollution often tends to be- 
come confused with the doctrine of zow#, or the recompense 
which was due the murdered man. The desire for vengeance 
was very active from the earliest times, but the pollution 
doctrine, it is now conceded, did not exist in the Homeric 
period.? In that period homicide was entirely the concern of 
the relatives of the slain man and might be dealt with in 
several ways: the homicide, in fear of being slain, might go 
into exile; or he might be caught before he could escape and 
consequently lose his life; or he might be able to effect a set- 
tlement with the family of his victim. Homer furnishes 
abundant examples of each of these procedures. It is clear 
that in none of the cases was the slayer of interest to anyone 
except the relatives. A homicide who had fled from his native 
land was hospitably received in other lands and suffered no 
deprivations other than loss of native land, for the slayer was 
beyond the vengeance of his victim’s relatives. On the other 
hand, if he managed while remaining in his own land to ap- 
pease the relatives with a satisfactory payment, he was al- 
lowed to stay without being molested and to remain in 
possession of his property and privileges. The punishment 
exacted from the slayer served both as a satisfaction to the 
family for its loss and also as recompense to the slain man. 
There is no suggestion that the slayer was polluted or that 
his presence had any effect on the state or on his associates. 
It was, like most early legal transactions, a matter solely for 

™ The procedure in homicide trials has been discussed at length supra, I, 110 ff. 


There are, however, disputed details of homicide practice which call for fuller dis- 
cussion. An attempt is made here to set forth the various arguments involved. 


aCiesaprae Wer Sitay1s tee 
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the criminal and the family of the victim. The slaying of kin, 
on the other hand, met with utter condemnation in the 
Homeric period just as it did in later times.* 

It is interesting to see how the Homeric attitude toward 
homicide is reflected in the historical period, when new ideas 
about homicide had developed and the state had taken over 
the actual prosecution. The poiné principle remained very 
active. In fact, the dying man is often represented as de- 
manding poiné.? But the relatives of the victim might no 
longer kill the homicide if he remained in the state. Although 
the initiation of the prosecution still rested primarily with 
the relatives, the homicide had to be dealt with through a 
court. This innovation was obviously calculated to end blood 


feud. 


If a man obtain a conviction for murder, even then he gets no power 
over the condemned, who for punishment is given up to the laws and to 
persons charged with that office; he may behold the condemned suffering 
the penalty which the Iaw imposes, but nothing further. 


In this witnessing of the execution Lipsius‘ sees a survival of 
the old blood vengeance. So, although the state had imposed 
certain restrictions, the relatives and not the state continued 
to be considered the injured parties in homicide. The homi- 
cide might be slain only if, having been interdicted, or having 
been tried and condemned, he then entered the forbidden 
places. And in this case not only the relatives, but anybody, 
might either slay or arrest him. Here the sayahl hunters principle 
is seen to be at work. But so far as the relatives are con- 
cerned, the idea back of all this is poimé or compensation.5 
When it became a matter of pollution anyone could act. 

As in the Homeric period so in later times exile was not 


* Cf. infra, pp. 201 f., 216 f. The question of homicide in Homer has been treated 
at great length by many writers: cf. supra, I, 15 ff.; Philippi, Der dreopag und die 
Epheten, pp. 3 ff.; Glotz, La Solidarité de la famille dans le droit criminel en Gréce, 
pp- 47-222; Lipsius, Das Attische Recht, pp. 6 ff.; Treston, Poiné, pp. 11-26; Calhoun, 
Growth of Criminal Law in Ancient Greece, pp. 15-24. 


Ola AairasDpe1 95.1. 3 Demos, xxill. 69. POD Ci. D003: 


5 Even the procedure before the Prytaneum must be viewed as an attempt to 
secure recompense for the deceased rather than to rid the country of polluted objects. 
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purificatory. It doubtless was, to begin with, just a means of 
self-preservation for the homicide. It became, through lack 
of other means, a means of securing poiné for the murdered 
man. The exiled homicide seems to have been considered pol- 
luted in other cities in historical times no more than in the 
Homeric period, although a homicide is occasionally repre- 
sented as begging for purification from his foreign host. 

Pardon (aiéeo.s) and a return from exile could be granted 
the convicted homicide only by relatives of the slain man or, 
in cases where there were no relatives, by members of the 
phratry.? This shows that the object of the exile was poiné, 
not purification. Otherwise, the state religion would have set- 
tled the term of exile and would have awarded the pardon and 
the family would not have been concerned. As it is, the state 
could do nothing about the pardon. In Homer deuyia was 
apparently the rule, there being no distinction between dif- 
ferent kinds of homicide. In historical times only premedi- 
tated homicide admitted of no pardon.3 An interesting ques- 
tion with regard to return from exile is raised by the pro- 
cedure in Phreatto. It was not primarily because he was 
polluted that the homicide was not allowed to land; he had 
not completed the poiné and had not secured a pardon from 
the relatives. 

That the purpose of exile for homicide was for poiné is very 
clearly shown by a passage of Demosthenes? in which Demos- 
thenes explains the purpose of the law which provided that a 
convicted homicide in exile should not be molested as long 
as he kept away from the border market, the games, and the 
Amphictyonic sacrifices. 


* Cf. Adrastus in Herod. 1. 35 ff.; Jason and Medea in Apol. Rhod. iv. 693 ff.; 
Orestes in Aesch. Eumen. 448 ff. It is noteworthy that in each of these cases the 
suppliant had slain a blood relative—a horrible crime even in the Homeric period. 
Cf. I/. ix. 458 of Phoenix: 

Tov wev Eye BovAEvoa KaTaKkTapev SEEL YANKG™ 
ada Tis ADavaTav Tavoev XOAov, bs p’ &i Jus 
dnuov One Har Kal dveidea TOAN AVOPoT wr, 
ws pq matpomovos wer’ ’Axatotow Kadeolunv. 


This passage is suspected and is omitted from some texts. 
il RCo hs 3 [bid. ANTE? the 
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The legislator thought it only right that the murderer should have the 
power of removing from the land of the murdered man to a land where none 
has been injured and of dwelling there in security. So he made his law to 
provide for this and also to prevent the endless avenging of misfortunes. 
In order to do this he banished the culprit from everything in which the 
deceased in his lifetime had a part. 


There is no idea of pollution here. 

Thus it can be seen that in regard to exile the state did not 
interfere with poiné for homicide. The family, not the state, 
gave pardon. Homicides were always excluded from amnesty 
laws.? 

The idea of poiné is emphasized in the passages which rep- 
resent the dying man as enjoining it upon the surviving rela- 
tives to secure vengeance for him. A client of Antiphon: tells 
how his father before he died told him to get vengeance for 
him for his death at the hands of his wife. It is interesting to 
note that in this case the speaker says that if men who are 
mortally wounded can do so before they die, they summon 
their relatives and friends and ask them to exact vengeance. 
If this is impossible they write letters and summon their 
slaves and call them to witness at whose hands they died. 
The important idea in this whole passage is recompense for 
the slain man. There is no mention of pollution. Another 
case is that of Agoratus. Dionysodorus summoned his broth- 
er and wife and brother-in-law to prison before he died and 
charged them and all his friends to punish as a murderer 
Agoratus who had given false information which led to his 
condemnation. Dionysodorus also admonished his wife to 
charge their unborn child to take vengeance on Agoratus.4 In 
this passage Treston translates the phrase rois didos by “all 
his kindred.”’ It is more natural to understand the words as 
referring not to relatives but to friends. Two explanations 
may be suggested for the inclusion of friends. They may have 


For the question of a legal term of exile cf. infra, pp. 229 fF. 


2 For the text of the amnesty law cf. Gertrude Smith, ‘““The Prytaneum in the 
Athenian Amnesty Law,” CP, XVI, 345; for the literature on the subject of the 
law cf. Busolt, Griech. Gesch., I, 159, n. 1. 


31. 29 f. 4Lysias xiii. 42. 
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been included, because if members of the phratry they could 
join in the prosecution. Or they may have been included as 
witnesses of the dying man’s request. There is an excellent 
statement in Antiphon about the expectation of the deceased 
that he would receive poiné.! 

On the other hand, a man fatally wounded might forgive 
his slayer and release him from guilt and forbid his relatives 
to take vengeance. In fact, if he had once given release the 
relatives were barred from further action. Demosthenes 1s 
the chief authority on this subject.? He plainly states that in 
case a slain man, before dying, has released his slayer it is not 
lawful for his relatives to prosecute. The man who has been 
released by his victim is at once absolved from all penal con- 
sequences. The reference is plainly to a release from any sort. 
of homicide, although the preceding passage 1s concerned 
only with unpremeditated homicide. Treston3 agrees that the 
reference is to any kind of homicide, but Muller* thinks it 
refers to manslaughter only. According to Lipsius,’ this pas- 
sage proves that the premeditated homicide could be par- 
doned only by the murdered man before he died; his relatives 
could not do it. Lipsius thus would apparently agree that the 
passage refers to any kind of homicide. In this case again 
there is no question of pollution. The dying man by giving 
release to the guilty man declared that he wished no poiné. 
So apparently nothing further was ever done in such cases. 
Treston® says that the homicide was completely freed. Not 
even a charge of involuntary homicide could be brought. For 
the dying man’s release did not merely reduce the charge to 
one of justifiable or accidental slaying, but it furnished full 
pardon. 

The question of the legality of the practice of giving ma- 
terial compensation or blood money to the family of the 
deceased in the historical period has been much discussed. 


ii. 6. 11. In ii. y. 10 the murdered man is represented as being a suppliant for 
vengeance. 


a XEX VIL Os 4 Eumentdes, p. 127. 


3 Op. cit., p. 176. 5 Op. cit., p. 604. Op. ci a Dalai 
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Because of the fact that such practice was well established in 
the Homeric period and that the family continued to be re- 
garded as the party chiefly concerned in dealing with homi- 
cide, some scholars have argued that the werge/d system con- 
tinued to be thoroughly recognized in fifth- and fourth-cen- 
tury Athens. The ancient references to the subject are not 
conclusive.t In Demosthenes,? Theocrines is criticized by the 
speaker for accepting a sum of money from his brother’s 
slayers and dropping further prosecution. The passage, how- 
ever, 1s not conclusive, for Theocrines’ act in so doing may 
have been legal and his condemnation by the speaker for such 
action mere rhetoric. A puzzling passage occurs in another 
speech of Demosthenes:3 

This, I presume, you will all acknowledge, that other people have 
suffered wrongs before now, of a more grievous nature than pecuniary 
wrongs; (for example, unintentional homicides, and outrages on what is 
sacred, and many similar things, are perpetrated;) yet in all these cases the 
injured parties are finally and conclusively barred, when they have come 
to a settlement and given release [4\N’ duws aravTwy ToUTwY Spos Kal NLats 
Tots mafovor TéTakTar TO TabEvTas apetvat|. This rule of justice is so uni- 
versally binding that when a man has convicted another of involuntary 
homicide and clearly proved him to be “polluted,” yet if he afterwards 
condones the crime and “‘releases” him, he has no longer the right to force 
the same person into exile. 


It is possible but quite unlikely that the word reoderas 
should refer to material compensation.° 

A third passage used by Glotz in support of his argument 
that private settlement was legal, unfortunately for his 
theory, does not refer to homicide. It is the famous passage 
in the Frogs of Aristophanes® where Aeschylus’ verse jjxkw yap 

™The practice of giving material compensation for homicide is mentioned by 
Harpocration, 5.v. tropédma, and is quoted from Dinarchus Kara Ka d\odeous and 


Kara ®opuiciov. But in our ignorance of how tropéva is there mentioned no 
conclusion can be drawn as to the legality of the practice. 


2 Iviii. 28. 3 xxxvii. §8; cf. xxxvill. 21 ff. 
4 Kennedy, reading éxovolov,—an emendation of Reiske—translates “‘inten- 
tional.”” The Oxford and Teubner texts read dxovaiov. 


5Cf. Paley and Sandys, Select Private Orations of Demosthenes, I, 147, and 
Dareste, Les Plaidoyers Civils de Démosthéne, 1, 271. 


6 1154-68. 
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és yiv rhvde kal xarépxoua is attacked by Euripides on the 
ground of redundancy. Euripides argues that xarépxoua can- 
not be used of Orestes because Orestes came back secretly 
without having duly appeased those who had authority to 
permit his return (AdOpa yap AAOEV, od TLOGv Tos Kuplovs). But 
the Aeschylean passage to which Euripides is referring occurs 
at the beginning of the Choephoroi' when Orestes is returning 
from Phocis and before the murder of his mother. The pas- 
sage has nothing to do with a return from exile for homicide. 

On the basis of these passages Glotz? holds that even in 
case of murder private settlement without trial was legal in 
historical Athens. Philippi, on the other hand, argues? that 
private settlement was illegal and that it is absurd to think 
the penalty for homicide could be paid with money. After a 
searching study of the above-mentioned passages and of the 
arguments of Glotz, Treston,‘ on the basis of his earlier argu- 
ment that the doctrine of pollution was incompatible with 
any further continuation of the werge/d system, reaches the 
following plausible conclusion. Private settlement was per- 
mitted by law or custom whenever a release had been formal- 
ly granted by the victim before death or, in the absence of a 
charge, could be assumed. Otherwise private settlement was 
a sin, a religious quasi-criminal offense. Hence it was legally 
invalid and the offender was liable to prosecution.® 

There is abundant evidence of the persistence of the doc- 
trine of poiné through all periods of Greek history. And this 
principle explains fully why originally the relatives alone are 


Ee RODICH D3 Ts. 3 Op. cit., pp. 148 f. 
4 Op. cit., pp. 173 ff. ef passim. SThid pal2e. 


6 Cf. Dareste, Les Plaidoyers civils de Démosthéne, I1, 140, n. 24, who admits 
“transaction” for earlier times but says that in the age of Demosthenes “‘la vieille 
tradition commengait a n’étre plus comprise, et d’autres idées se faisaient jour.” 
Beauchet (Histoire du droit privé, 1, 15) argues that the murderer can oftentimes 
appease the relatives by paying blood money, corresponding to the werge/d of the 
ancient Germans. Busolt-Swoboda (Griech. Staatsk., p. §31) asserts that the receiv- 
ing of money for the purchase of blood guilt was forbidden. Hermann-Thumser 
(Lehrb. der griech. Staatsalt., 1, 357) says that only in unpremeditated homicide 
could the relatives forego legal procedure and content themselves with a money 
payment. 
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concerned in homicide and continue to be the chief actors in 
homicide cases. But, although it does not appear at all in 
the Homeric period, the doctrine of pollution must have ap- 
peared very shortly thereafter in homicide, and it had con- 
siderable effect on homicide procedure. The effect of pollu- 
tion is a favorite talking-point on the part of the orators, and 
this very fact may have given undue emphasis to the impor- 
tance of pollution. After trying to have Demosthenes 
charged with murder, Midias made no objection to his 
participation in various events. This indicates to Demos- 
thenes that Midias did not think him really guilty of homi- 
cide. Again in the speech on the murder of Herodes, Euxi- 
theus, the defendant, says that often the presence of people 
with unclean hands has wrecked a ship. His own innocence 
is proved, however, by the fact that whenever he was present 
voyages were fair and sacrifices were good. But even the 
fear of pollution could not bring about a situation which al- 
lowed others than the family and perhaps the phratry mem- 
bers of the victim to initiate a prosecution for homicide be- 
fore one of the homicide courts, and there are indications that 
a man who had committed homicide was not legally con- 
sidered polluted until the relatives of the slain had pro- 
nounced a formal interdict against him. It is not to be sup- 
posed in the first speech of Antiphon that the stepmother, 
although her husband had begged for vengeance against her, 
had been considered polluted during all the years before the 
son reached his majority and was able to prosecute. And 
again in Antiphon vi the choregus makes a great deal of the 
point that his prosecutors associated with him between the 
time of the death of the boy and the bringing of the accusa- 
tion, thus indicating his freedom from pollution, even in the 
eyes of the relatives of the victim. Furthermore, in this case 
the dasileus refused to accept the case for trial because his 

 Treston (op. cit., p. 159) well says that Athenian homicide laws are a combina- 
tion of clan traditions and religious influence from Delphi. 


2Tn the tetralogies Antiphon warns the jurors that by wrongful acquittal they 
will involve themselves in pollution (il. a. 3; ill. y. 11; il. y. 10). 


3 Demos. xxi. 114. 4 Antiph. v. 82 ff. 
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term of office was too near its end. There was apparently, 
then, no ban against the murderer until the king archon had 
accepted the case for trial and the interdict had been pro- 
nounced. In this case the choregus went ahead with his law- 
suits, the very thing which his opponents were trying to pre- 
vent by bringing the homicide charge, and won his case. 

In the Agoratus case the suit was not entered until several 
years after the alleged offense. Agoratus was not, in the 
meantime, banned from various pursuits. It may be argued 
here that this is not primarily a homicide case. But Dionyso- 
dorus had enjoined it upon his relatives and friends to get 
vengeance for his death on Agoratus as his slayer. And al- 
though Agoratus was not banned from public places and was 
not officially polluted, yet in the minds of people in general he 
was considered a murderer. He Joined the group at Phyle and 
he also joined the procession of the Peiraeus party to the 
citadel. His legal right to do so 1s apparently unquestioned. 
But the men refused to associate with him, or even to speak 
to him, on the ground that he was a known murderer.* He 
was exceedingly roughly treated by the entire group. At 
Phyle they would even have put him to death if the general 
had not intervened. Agoratus was very well known and had 
been instrumental in the deaths of many men of the demo- 
cratic party. The aversion to him is then to be explained not 
only by the fact that he was a murderer but also by the fact 
that he was a foe of the democratic party who had later 
sought to get into the good graces of the democratic party 
when it came back into power. The argument, then, that he 
was polluted and hence was avoided 1s largely rhetorical. He 
was an object of the same hatred which fell upon the Thirty. 

But once the interdict was pronounced, the accused was 
considered polluted and he was barred from public places. 
This does not mean that he did not continue to live at home 
and to go on with his private business so long as it did not 
concern the state or take him into public places from which 
he was banned by the interdict. The whole matter of pollu- 
tion in homicide looks like a sort of legalized pollution which 


* Lysias xiii. 77 ff. 
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was foisted upon homicide procedure by religion for various 
reasons. It had considerable to do with the forms of the pro- 
cedure, but very little to do with the punishment. 

The slaying of kindred must be treated separately, for the 
spilling of kindred blood even from the earliest times was 
looked upon with horror. The feeling which is represented 
by the tragedians against Orestes as a matricide is older than 
the doctrine of pollution attaching to anyone who spilled 
human blood. For example, Phoenix, in telling his story to 
Achilles, explains that public opinion and the reproaches of 
men who would call him parricide restrained him from slaying 
his father.? In the Homeric period, then, murder of kin not 
only brought about the exile of the slayer just as other homi- 
cide did but as a sin against one’s own clan it also carried with 
it a social stigma which does not seem to have been the case 
with other homicide. This is noticed also in the case of the 
slaying of a guest or of one who has a claim upon the hospi- 
tality of another. The laws of the family and of hospitality 
forbade slaying within the group, although the slayer of kin, 
like any other slayer, might be granted release by his victim. 
This feeling that kin murder is far worse than the slaying of 
one outside the group persists in the stories of Greek mythol- 
ogy and elsewhere. The story of Adrastus in Herodotus? il- 


* The question has been raised as to whether, if an infant was exposed and died, 
any pollution resulted to those who were responsible for the exposure. It is now 
generally admitted that although infanticide was not forbidden by law, yet it was 
practiced very rarely, if at all, in fifth- and fourth-century Athens. Cf. Glotz, in 
Darem.-Saglio, s.v. ““Expositio”; Van Hook, T4PA, LI, 144 f.; Bolkestein, CP, 
XVII, 222 ff.; Gomme, The Population of Athens in the 5th and 4th Centuries B.C., 
pp- 75 ff. Nowhere, however, is the practice condemned even by philosophers. It 
was viewed as a matter which concerned only the family. The father of the dead 
child is the only one to bring a charge, and he is responsible for the death. The 
state is silent. Nowhere is there any suggestion of pollution. This is further indica- 
tion of the comparatively small emphasis which was placed on pollution. 


a isixe 450 tt. cla supra, Dp. 194, n, 1; supra, 1, 16f. 


3 Cf. the case of Eumaeus, who refuses Odysseus’ wager to kill him if he is found 
not to have told the truth (Od. xiv. 402 ff.; supra, I, 16). In like manner Glaucus 
and Diomedes refuse to fight with each other when they discover that they are 
hereditary guest-friends (//. vi. 119 ff.). 
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lustrates the point. Although it is told of a non-Greek, yet it 
is entirely Greek in feeling. Adrastus had killed his brother, 
and although the act was involuntary (déxwv), yet he had 
been banished by his father. He afterward, again by an in- 
voluntary act, slew the son of Croesus who was both his 
purifier and his host. His horror at his act was so great that 
he slew himself upon the tomb of Croesus’ son. Such a feeling 
would have been unthinkable except in the case of kin mur- 
der or murder of a guest-friend. 

There are references to special atonement for kin murder. 
For example, Theseus is said to have established the Isthmian 
festival in atonement for the slaying of Sciron, although 
Sciron was a great rascal who richly deserved killing.t In this 
case Plutarch specifically says that the atonement was made 
because it was kin murder (61a trav ovyyéverav). But a heavy 
atonement might be exacted for the slaying of one who was 
not a kinsman. In recounting the story of the slaying of Iphi- 
tus by Heracles, Plutarch says that Heracles’ slavery to 
Omphale was atonement for this murder. Iphitus was broth- 
er to Iole whom Heracles loved.? 

It would seem from Antiphon3 that any alleged homicide 
had a right to go into exile after he had made his first defense 
speech. The speaker there says that the privilege is granted 
amaot. This privilege is mentioned also by Demosthenes.‘ 
But a curious passage in Pollux, in which there is unfortu- 
nately text difficulty, according to one text states that flight 
was possible except in cases of parricide.s It is difficult to 
understand the source of this statement, for it does not seem 
likely that the murderer of kin would have been refused this 
privilege. 

There are, then, two elements which are of great impor- 
tance and which constantly occur in the references to homi- 


™Plut. Theseus xxv. 
2 Ibid., vi; cf. Apollodorus ii. 6. 2 f.; Od. xxi. 23 ff.; Soph. Trach. 270 ff. 
re ae 4 xxill. 69. 


5 vill. 117 (Bethe): pera 5@ rov mpdrepov Ndyor é&fv duyetv [adv] el Tis yovéas 
eln &TeEKTOVOS. 
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cide. There is the poiné which belongs to the slain man and 
which his relatives must secure for him, and there is the 
pollution which attaches to the slayer. In the case of pre- 
meditated homicide the offense was considered so great that 
it admitted of no leniency. Either the death or the lifelong 
exile of the slayer was necessary as a poiné for his victim. So 
here there 1s no question of purification in his own land, for 
aidesis* was impossible unless granted by the victim and there 
was no reconciliation. In cases of unpremeditated homicide 
after the homicide had completed the poiné he underwent 
ceremonial purification on returning to his own land.? 

With regard to justifiable homicide there has been much 
dispute as to whether or not the slayer was considered pol- 
luted and therefore had to undergo rites of purification. It is 
certain that no poiné was involved. In the laws of Draco it is 
expressly stated? that if a man in self-defense kills another 
who is unjustly carrying off his property by force there shall 
be no punishment (vymowel reOvavar). That is to say, the 
slain man has no claim on poiné. In like manner in the decree 
of Demophantus+ it is declared that if anyone overthrows the 
democracy or holds any office when the democracy has been 
overthrown, he is to be considered an enemy of the Athenians 
and may be slain ynrowei. In accordance with a law of Solon 
cited in Demosthenes: it 1s permissible to slay or to wound or 
to bring before the Eleven by apagogé a thief by night. Like- 
wise the slayer of an opponent in the games is not a wrong- 
doer.® Also death in war brings no guilt to the slayer and a 
man who slew an adulterer caught with his wife or mother or 
sister or daughter or concubine was not liable to punishment.’ 
Further, there was a law that if a person died while being 
treated by a physician the physician should not be considered 
a murderer.’ These provisions are attributed, some to Solon, 


* Demos. xxi. 43; cf. Philippi, op. cit., p. 143. 

2 Demos. xxiii. 72. SHAR GNA ae 

4 Antiph. i. 96; cf. Bolkestein, “Oovos en EtoeBys (Amsterdam, 1936), p. 93. 
5 Xxiv. 113. 6 Demos. xxiii. 54. 7 Lysias i. 


. Antiph. iv. y. §: 6 wév iarpds ob hoveds aitod ot, 6 yap vouos dmohver avrov. 
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some to Draco. It seems clear that there were laws which 
specified certain kinds of slaying which were considered 
justifiable and which involved no punishment, 1.e., the dead 
man did not deserve and could not expect poiné. 

Plato enumerates as not liable to punishment a list of 
homicides similar to that which is found in the orators." It 
is permissible to kill: (1) the thief by night; (2) the footpad 
whom one kills in self-defense; (3) anyone who forces a 
woman or a boy in love; (4) the adulterer; (5) anyone whom 
one kills in defense of father, mother, children, brothers, or 
mother of his own children. Elsewhere Plato mentions ac- 
cidental deaths in games and contests or 1n war or practice 
for war and the death of a man while under a physician’s care 
as not being liable to punishment.? 

From the foregoing examples it is quite clear that there 
were certain kinds of homicide which were viewed as legiti- 
mate. But the question still remains and has been much de- 
bated as to whether these homicides, although they involved 
no punishment for the slayer, did nevertheless bring pollution 
upon him which necessitated a ceremonial purification. Was 
it always necessary to undergo purificatory rites when one 
had shed human blood, no matter what the provocation or 
the intent? 

It is reasonable to suppose that the physician may be 
eliminated. He has done nothing to further the death of the 
patient, and, in fact, he has presumably done everything in 
his power to save the patient’s life. He can in no way be con- 
sidered polluted. Yet the Athenians thought it necessary to 
protect him by law from the possibility of being attacked as 
a homicide. The passage seems quite specific. He is not a 
poveds. 

Very frequently in the orators the word xafapéds or some 
equivalent expression 1s found applied to men who have 
committed justifiable or accidental homicide. For instance, 


t Laws 874B-C. 


2 Ibid. 865A f. For a list of crimes for which it was legal to slay cf. Kahrstedt, 
Studien zum Gffentlichen Recht Athens, Teil 1: “Staatsgebiet und Staatsangehérige 
in Athen,” p. 162. 
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in the passage cited above from Andocides' the slayer of a 
man who attempted to overthrow the government is de- 
clared dov0s and evayjs. Likewise in Demosthenes? the man 
who by mistake kills a friend in war is declared xa@apés. So 
also in Lycurgus’ the slayer of the traitor to the government 
is pronounced xa@apds. And Plato uses this term of justifiable 
homicide.* The question is whether xa@apés and its apparent 
synonyms déovos and evayns mean merely that the slayer was 
free from guilt or whether they mean that in addition to free- 
dom from guilt he could also dispense with ceremonial puri- 
fication. Drerup argues that any kind of homicide involved 
pollution,’ and according to Philippi’s argument® xa@apds does 
not mean that the justifiable homicide was excused from a 
religious-symbolic purification. Anyone who shed human 
blood was impure and must undergo purification. Philippi 
cites the analogy of the purification of Apollo after the slaying 
of the dragon, and, further, the analogy of Plato? who stipu- 
lates that the one who kills accidentally in contests or in war 
shall be xafapds after he has been purified by the Delphic law 
governing such matters (kafapfels xara Tov ék AeXpdv Kopto- 
bévra mept rovtwy vduov). Philippi reaches the conclusion 
that xafapds as it appears in the orators is used in a juristic, 
not a religious, sense, and is used as the opposite of yu} kaBapos 
Tas xetpas dovov. Purification, then, was not abandoned, al- 
though atonement had no part in dixatos dovos. Although 
the dead man and his relatives are prevented by law from 
seeking atonement, still the person of the slayer must be 
cleansed by purification. Gilbert® likewise asserts that any- 
one who had shed human blood was unclean and that there- 


11. 96; cf. kaBapds ras xetpas (i. 95). 

2xx. 158: Xxill. 55. 31, 125. 4 Laws 874B-C. 

5 Fahrb. f. cl. Philol., Supplbd. XX VII, 282. Drerup comments on the inexactness 
of the phrase #évos dixatos, for the emphasis is always on the fact that homicide 


under certain circumstances is not punishable and the technical term for this is 
vnrowel tevavar (Demos. xxill. 60). 


6 Op. cit., pp. 62 f. Cf. Hermann, Staatsalt. § 104. 15, 16; Schoemann-Lipsius, 
Gr. Alt., 114, 364; Maetzner, on Lycurg. 1. 125. 


7 Laws 865A f. 8 Const. Antiq., p. 387- 
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fore even one who had committed justifiable homicide had to 
undergo purification. Lipsius*" states that the fact that Justi- 
fiable homicide was not punishable does not mean that re- 
ligious purification was dispensed with. He points out that 
Draco’s law says only that such homicide shall not be pun- 
ished. It does not say that the slayer shall be xaapés. Tak- 
ing up the use of xafapds in the orators, Lipsius expresses the 
opinion that the belief in pollution and the indispensability 
of purification had weakened very much and that in practice 
the purification was omitted. Treston,? basing his statement 
on Plato, asserts that purgation in historical Greece was re- 
quired of the perpetrators of justifiable homicide. This, in his 
opinion, confirms his own view that homicide purgation was 
a sacred and solemn symbol of reconciliation between the 
slayer and his native gods rather than a placation of ghosts 
or an expiation offered to the gods. It symbolizes the rein- 
statement of the slayer in society. 

It is very difficult to decide this matter. As the passages 
stand it is tempting to interpret them as meaning that the 
justifiable homicide is without pollution and that his pure 
state is emphasized, particularly in the passage of Andocides, 
by the three words ka@apés, ebayns, datos, all of which could 
easily be understood to refer to absence of pollution. In the 
Andocides passage this is especially tempting because the 
contrast of the condition of the slayer and the slain is em- 
phasized. The traitor is to be allowed to be killed vyrowwel, 
l.e., he can expect no vengeance (the customary privilege of 
the slain) in the form of the punishment of the slayer. The 
slayer, on the other hand, is not subject to the usual dis- 
ability of the slayer, 1.e., he suffers no punishment and is sub- 
ject to no pollution. In fact, the decree contains an oath in 
which the Athenians swear that they will consider gatos in the 
sight of the gods (pds beGv kal Sayudvwy) anyone who kills a 
man who has a part in an attempt to overthrow the democ- 
racy. This phrase does not seem possible if the slayer is still 
to be considered polluted and in need of ceremonial purifica- 
tion. Interesting as this suggestion is, it must however re- 
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main a mere suggestion. The word xafapés can mean either 
“without legal guilt” or “unpolluted.”” Conservative religion 
may have continued to insist on purification whenever blood 
was spilled, but if this is the case, Lipsius must undoubtedly 
be correct in insisting that the formality of purification cere- 
monies was often dispensed with, so that for all practical 
purposes xafapds as used in the orators does mean “unpol- 
luted.” Certainly failure to perform such rites would have 
had no influence on the position of the justifiable homicide in 
society since law proclaimed him guiltless. In many cases of 
justifiable homicide there can have been no trial at all. It is 
inconceivable in many cases that a man who killed a traitor 
would be tried; and so with many other types of homicide 
which the lawgiver declared justifiable or accidental. This 
fits in with the general thesis expressed above that at present 
too much prominence is given to the pollution doctrine in 
homicide. The poiné doctrine, which was of great significance 
before the pollution doctrine appeared, remained of para- 
mount importance throughout the history of the Athenian 
homicide courts. It is very doubtful whether much attention 
would be paid to pollution if the law had once declared that a 
particular type of homicide was undeserving of poiné. On the 
other hand, religious scruples may often have led to purifica- 
tion.t This seems to have been religious practice rather than 
the actual bidding of the law. 

Homicide was not considered by the Greeks nearly as 
serious a wrong as many crimes which today are viewed as 
far less heinous.? As has been said, it remained fundamental- 
ly a matter for the family to handle. This must always be 
considered in discussing prosecution. It is clearly stated in 
the homicide code of Draco that if a homicide case was 
brought before the king archon for reference to one of the 
five homicide courts, the only persons who were permitted to 
initiate proceedings were relatives up through the degree of 
first cousin. In the actual prosecution, however, all relatives 


«Cf, Antiph. vi. 4, where a man is said to purify himself if he kills his own slave. 


2 Cf. Calhoun, Growth of Criminal Law, p. 85. 3 Cf. supra, I, 115. 
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and even members of the phratry participated (cuvdidKer 6é 
Kal avepoids Kal dvedoroy taitdas Kal yauBpos Kal mevOepds Kal 
dparepas).t This provision is substantiated by Demosthenes,? 
where the speaker is expressly told by the exegetes not to 
bring the case before the dasileus on the ground that he is 
neither the relative nor the master of the dead woman. 
Again, in Plato’s Euthyphro, Socrates assumes that the dead 
man in consequence of whose death Euthyphro proposes to 
bring action against his father before the dasi/eus must of 
course have belonged to Euthyphro’s household, for other- 
wise Euthyphro would not bring action.3 

In each of these cases, from the fact that the action is be- 
fore the dasileus, the court concerned would be one of the five 
homicide courts. These courts were always characterized by 
a very archaic procedure, and it is not at all surprising to find 
that before them the practice continued of allowing only rela- 
tives of the victim to prosecute. Homicide procedure, being 
religious in origin, was highly conservative and change would 
not be expected. Furthermore, these courts had been 
founded, not for the purpose of insuring the prosecution of 
homicide, but rather for the purpose of differentiating the 
types of homicide and thereby procuring for the slayer, if 
guilty, a more equitable punishment. The lawgiver laid em- 
phasis on the treatment and status of the criminal, not on 
making homicide a matter of concern to people in general. 
It is tempting, however, to suggest that in lack of relatives 
phratry members could initiate proceedings, even before the 
homicide courts. The laws clearly state that members of the 
phratry might join in the prosecution after it had been 
started and they also grant to selected phratry members, 
when there are no relatives, the right to extend aidesis to 
those who are convicted of unpremeditated homicide. Kahr- 
stedt? states that phratry members could actually initiate a 


t {G7,1, 115, ll. 21 ff. 2 xlvii. 69-70. 3 Futh. 4B. 


4 Op. cit., p. 245: “Schon o.S. 161 war der Satz zu erwahnen, dass bei Mordpro- 
zessen nachst den Angehorigen die ¢paropes des Getdteten die Verfolgung einzuleiten 
berechtigt sind insofern als bei einem Fehlen naher Verwandter ein Ausschuss 
der ¢paropes eintritt. Das ist kein Prozess, den die Phratrie als solche fuhrt, da 
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homicide process in lack of close relatives, but he cites no 
proof for this assertion. It seems, however, a reasonable posi- 
tion to take in view of the above-mentioned extension to 
phratry members of privileges in homicide prosecution. In- 
deed, if there were no relatives of the victim, how could the 
criminal ever have been brought to trial and convicted in the 
first place—at least before one of the homicide courts— 
and thus made eligible to aidesis? The question must remain 
unsettled, especially in view of the fact that the notices about 
the homicide courts are comparatively few and have reference 
to the regular procedure and not to the exceptions to it. 

In regard to prosecution the question arises as to whether 
it was obligatory for relatives of the slain man to prosecute. 
It is obvious that, if a slain man on dying had given a formal 
release to the murderer, nothing further was done. But if, 
on the other hand, the dying man made a formal charge to his 
relatives to secure vengeance for him, the relatives con- 
sidered this a solemn obligation. And for premeditated hom- 
icide there is no question but that the relatives always felt an 
obligation to prosecute unless release had been given. But 
the real problem lies in the question of involuntary homicide. 
Treston? insists that in such cases no trial or formal pro- 
ceedings of any kind were necessary unless the dying man 
had made a formal charge to his relatives to prosecute. He 
bases his statement on Lysias xiil. 41 and 78, which passages 
merely prove that if such a charge were made the relatives 
felt a solemn obligation to act. They do not prove that in the 
absence of such a charge the relatives felt no such obligation. 
Treston assumes that whenever a trial for involuntary hom1- 
cide took place either one of two things had happened: (1) 
the accused had denied the guilt and refused “‘private com- 
pensation” or (2) the dying man had charged his relatives to 
prosecute. There is unfortunately no evidence for this state- 
ment, but in the absence of such evidence it seems best to 


die betr. ¢paropes von den Epheten, d.h. Areopagiten selbst ausgewahlt werden; es 
ist nur ein Prozess einzelner privater pparopes.” 


t Antiph. 1. 29-31; Lysias xiii. 41, 92. OD, Cit. ata: 
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assume that some action was taken. Treston assumes that 
only in case of a formal charge was there any pollution for 
the slayer. He is undoubtedly correct in this statement. But 
once the formal charge had been made, the alleged guilty man 
was considered polluted until his innocence was proved, or, 
if found guilty, until he had undergone the proper penalty 
and had secured aidesis. 

It is obvious from the foregoing that as long as the hom- 
cide courts were resorted to for redress for homicide only the 
relatives could initiate proceedings or perhaps phratry mem- 
bers in cases where there were no relatives. Accordingly, it 
would seem impossible that there could be a ypad¢ dovov, that 
is, that anyone who wished to do so could bring a prosecution 
for homicide. Various scholars have pointed out that homi- 
cide cases never ceased to be dikai. Kahrstedt' has stated 
this very simply and clearly. Glotz? likewise holds this view, 
and Ranulf? says, ‘““There was a dixn ddovov, but not a ypady 
dovov.” But in view of a passage of Pollux, in which homi- 
cide is included in a list of public prosecutions, Treston’ has 
argued in some detail the question as to whether or not homi- 
cide cases could be brought before a heliastic court by anyone 
who wished to do so. Such procedure would not be in accord- 
ance with the laws of Draco, and since it is recognized no- 
where except in the passage of Pollux, Pollux’ statement must 
be otherwise explained. Treston explains it as a confusion 
with ypad? aceBelas, which could be brought by any citizen 
against a relative of a slain man who had failed to “‘proclaim”’ 
and to prosecute the slayer. 

It is possible that the early attitude toward homicide as 
the affair of the relatives persisted in the fifth and fourth cen- 
turies to such an extent that no legislation was ever passed 
which permitted the homicide to be dealt with directly by 


ODN CH DaLOle ODE SD nAae. 
3 Fealousy of the Gods and Criminal Law at Athens, p. 19. 


4 vill. 40: ypadal dé, ddvov kal tpabuartos ék mpowvoias, Kal mupKalas. Kal dapyd- 
KOV, K.T.A. 


5 Op. cit., p. 260. 
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others than relatives of the victim.t Glotz? asserts that since 
homicide cases never ceased to be dikai, doubtless the state 
sometimes left crimes unpunished for lack of an accuser.3 It 
is quite possible that occasionally there were no relatives or 
phratry members and sometimes, even if there were such 
persons, they may have had no interest in prosecuting. 
There was no statute of limitations for the prosecution of 
homicide,‘ and the fact that in both of the extant cases in 
which a charge is laid upon the relatives to prosecute the case 
was not brought to trial for some years lends color to the view 
that only relatives could prosecute and that generally others 
outside the family were not concerned with bringing suit if 
the relatives failed to prosecute. Certainly here the fear of 
pollution played little or no part. However, it is difficult to 
suppose that the state would not devise some means by 
which, in the absence of a relative willing to prosecute, a 
notorious homicide could be prevented from staying in the 
city unpunished. Philippi® concludes that it is inconceivable 
that the state would not make provision for a crime which 
could not be tried by the common procedure. Furthermore, 
the procedure before the regular homicide courts was a long 
and tedious process and much of it was thoroughly anti- 
quated. Even the relatives of a slain man may have desired 
something simpler. 

As long as the homicide courts were used homicide con- 
tinued to be the affair of the relatives. But what process 
might be used which could be brought by any interested 
person, so that the homicide might indirectly be brought to 
justice for his crime? In the Lewxica Segueriana,’ goveis are 
included among those who could be dealt with by the sum- 


1 Cf, the Twelve Tables, which make no provision for manslaughter. 


BOP wei puA2s. 

3 Thucydides (vili. 65-66), in his account of political murders during the revolu- 
tion of the Four Hundred, describes a different situation in which homicide went 
unpunished not because of lack of prosecutors but because of the terror of those who 
should have prosecuted. 

4 Lysias xiii. 83; cf. Lipsius, op. cit., p. 853, n. 24. 

5 Antiph. 1; Lysias xiil. OPM CIE® Dal OOr Jaleee SOM seat 
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mary process of apagogé. In a passage of Demosthenes,’ after 
an elaborate description of the five homicide courts the speak- 
er continues by saying that there is a sixth method of dealing 
with homicide: | 


If a man has been ignorant of all the other courses, or if the times within 
which they must each be pursued have gone by,? or if for any reason what- 
ever he does not choose to adopt these methods of prosecution, but sees 
the homicide walking about in the temples and the market, it is lawful to 
carry him off to prison [amayeuw ekeortw eis TO decuwrnprov], but not to 
his own house, or where he pleases, as you have allowed. And when he is 
brought to prison, he will suffer nothing there before trial, but, if he is 
found guilty, he will be punished with death. 


In actual fact, among the scanty number of homicide cases 
which have come down to us we find that two were certainly 
handled by apagogé.s In the Herodes case,+ Euxitheus, a My- 
tilenean, was accused of the murder of Herodes and was 
summarily arrested and tried as a kakourgos before the 
Eleven. In the Agoratus case’ the speaker accused Agoratus 
of the judicial murder of Dionysodorus. Agoratus had been 
summarily arrested and was being tried before the Eleven.® 

It seems clear, then, that apagogé was a possible method of 


E XXL TOO: 


2 Apparently the reference here is to the fact that because of time required by the 
preliminary investigations the dast/eus could not accept a homicide case during the 
last three months of his term. 


3It has been suggested that Menestratus was brought to trial by apagogé as a 
homicide for his activities under the Thirty (Lysias xiii. 56). According to the 
terms of the amnesty, however, only those who had slain atroyecpia could be tried 
for homicide (Arist. 4th. Pol. xxxix. 5). It has therefore been argued that whatever 
procedure was used the charge was not ¢dvos (Gernet and Bizos, Lysias, I, 186 f.). 
Furthermore, it has been suggested that since he was a citizen the procedure for 
homicide could not be apagogé (ibid.; cf. also Gernet, Revue des études grecques, 
XXXVII [1924], 277, n. 3.) Thalheim, however, supposes that Menestratus was 
brought to trial by apagogé (Frohberger-Thalheim, 4usgewahite Reden des Lysias, 


p: 75). 
4 Antiph. v. 5 Lysias xili. 


6 Lycurgus (i. 112) says that when Phrynichus had been killed by Apollodorus 
and Thrasybulus they were caught and placed in prison (&rorefévtwv) by the friends 
of Phrynichus. If this story were true, the process here referred to would be apagogé 
(cf. Jebb, Attic Orators, 1, 57, n. 1). According to the accounts of Thucydides (viii. 
92), Lysias (xiii. 71), and Plutarch (4/cid. xxv. 10), the slayer of Phrynichus escaped. 
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dealing with homicide and that since apagogé was open to 6 
Bovopevos it was possible for any interested citizen to pros- 
ecute for homicide under certain conditions. Now by what 
methods and under what conditions could a non-relative 
prosecute? In the above-quoted passage from Demosthenes 
the words drdyew tearw eis 7d decuwrnpioy seem to provide 
for the use of apagogé. But the question is: Was such a meth- 
od open to anyone in this case? It would seem that a procla- 
mation had already been issued by the relatives against the 
homicide. Otherwise how could he be called dvépodédvos? In 
this case, then, proceedings had actually been started. For 
some reason, however, the prosecution had failed to proceed 
in the regular way before the homicide courts.t But seeing 
him about in public places anyone who wished dealt with him 
by apagogé.? It may be suggested that the long-drawn-out 
process before a homicide court was frequently found irksome 
and that the other method would regularly be resorted to in 
case the homicide appeared in the places from which he was 
banned even during the three months of preliminary investi- _ 
gations. In this case action might be taken by the relatives. 
Or somebody else after the relatives had pronounced the in- 
terdict might choose to deal with the proclaimed homicide 
by this summary method. This form of apagogé may be called 
amaywyh aripwr, 1.e., against those who have been deprived of 
certain rights but are caught exercising them. This was prob- 
ably the only possible form of procedure against parricides 
whose relatives would be expected to excommunicate them. 
Otherwise, if the relatives continued to allow the parricide to 
live with them they were subject to ypagy aceBelas. 

Treston3 believes that such an indictment against the rela- 
tives of the slain man who had failed to proclaim and to pros- 


«It may be suggested that a proclamation at the grave such as that recommended 
by the exegetes in Demos. xlvii. 69 was sufficient to brand a man dvdpoddvos. In 
this case, however, the exegetes specifically stated that the murderer should not 
be mentioned by name at the grave. 


2 Cf. Sorof, “Die &raywyn in Mordprocessen,” Jahrb. f. cl. Phil., XXIX (1883), 
wee 


BOD. Cit. Ns 200. 
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ecute the slayer involved, if successful, a verdict of murder 
against the slayer. Demosthenes reports a case in which Dio- 
dorus’ uncle was charged with impiety by Androtion for not 
prosecuting Diodorus on a charge of parricide. Diodorus 
makes the following statement: “If Androtion had succeeded 
in his prosecution of my uncle I, as a convicted parricide, 
should have been deprived not only of my property but of my 
life: nay, even to die, which is the common lot of all, would 
not for me have been easy.’? Certainly no specific trial for 
parricide is referred to here. The alleged parricide would 
have been charged only indirectly in the course of the ypad7 
doeBeias, but the trial of the uncle on that charge would nec- 
essarily have involved a review of and a decision on the guilt 
of the nephew. 

On the other hand, it seems unlikely that another passage 
of Demosthenes? refers to the ypad1) aceBelas as a method of 
dealing with homicide, as Treston3 interprets it. In this case 
the prosecutor was told by the exegetes not to bring a charge 
of homicide against Euergus and Theophemus before the dasi- 
leus, but to wait and get vengeance in some other way. 
Treston argues that “‘the other way” 1s the ypad7) dceBeias, 
and that if such a charge had been brought against a relative 
of the nurse who had met with a violent death the charge 
would have involved a verdict of murder or of manslaughter 
against Euergus and Theophemus. In view of the fact that 
the nurse was a freedwoman and probably had no relatives of 
status which would enable them to bring suit in her behalf, 
this explanation is impossible. ‘““The other way” referred to 
may well be apagogé. 

Very frequently homicide is connected with some other 
crime such as robbery or housebreaking or kidnapping. The 
case would then come under the heading of kaxotpynua and 
the homicide could be dealt with by apagogé by anyone who 
had knowledge of the offense. In this case naturally there is 
no interdict. The homicide is imprisoned until the trial takes 
place before the Eleven. In such a case doubtless the em- 


XXIV. 7. A XIVilacio 3 Op. cit., pp. 260 f. 
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phasis was placed upon the xaxobpynua and not upon the 
homicide. In case of conviction death was the penalty.’ 

There is still another kind of homicide which might be dealt 
with by apagogé. In case a non-citizen committed homicide 
and was tried at Athens, he was seized by apagogé and held 
prisoner until the time of his trial.2, The reason for this is easy 
to see. Since the man was not a citizen, exile from Athens 
would be of little consequence to him. In such cases the non- 
citizen was allowed bail. 

Aside from the ypadi doeBelas and apagogé there were 
doubtless other methods by which an interested person could 
bring a slayer to justice in behalf of a victim who was not his 
relative. Caillemer* thinks that the institution of a ypad7) 6- 
vov by Solon would have been inconsistent with the laws 
of Draco, but he admits that other methods of dealing with 
homicides were allowed and suggests that some homicides 
could undoubtedly be brought to justice by the process of 
eisangelia.s As a further method the ypad7 tBpews may be sug- 
gested. In case of maltreatment of a slave by his master any 
interested citizen might bring a ypad7 UBpews.® It has been 


* Sorof (0p. cit., pp. 106 ff.) insists that the charge in Antiphon v was Raubmord. 
From the absence of the formula ém’ abropwpyw in this case which appears in Lysias 
xill. 85 as an indispensable condition for the apprehension of a homicide by apagogé, 
Sorof concludes that at the time of the case represented in Antiphon v a homicide 
could not be brought to trial by apagogé. In order to do that some other crime must 
be charged to him which came under the véyos kaxobpywr. But probably at the time of 
the revision of the constitution after the restoration of democracy a provision was 
introduced that a homicide caught éz’ abrodwpw could be tried by apagogé. This is 
a plausible suggestion, for it is inconceivable that a homicide caught én’ abroddpw 
would be allowed to go. However, the charge against him might not be dévos. 


2 Antiph. v and Lysias xiii. 

3 Meuss (De araywyiis actione apud Athenienses, pp. 27 ff.) admits apagogé only 
when the slayer was a foreigner. 

4In Darem.-Saglio, s.v. pévos. 


5 Cf. the review of Glotz, La Solidarité, by Dareste, in Four. des Savants, 
1905, p. 66, where he explains that at least in the time of Demosthenes any citizen 
could bring an eisangelia, or political action, before a heliastic court, and it was 
always easy to class a murder as a political crime. It is true that the process came 
to be widely employed for the most trivial offenses (cf. supra, I, 309). 


6 Aeschin. i. 17; Demos. xxi. 46; Hyper. Frag. 120; Lycurg. Frag. 74; Kahrstedt, 
Petry 03274 
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argued convincingly by Morrow’ that the same procedure 
could be used against the master who killed his slave. 

From the foregoing discussion it is obvious that the old 
homicide courts did not furnish the sole means of bringing 
an alleged homicide to trial. However, how far the ancient 
feeling that homicide was the affair of the relatives of the 
homicide persisted and how many homicides remained un- 
tried must remain a problem. Unsuccessful graphai in which 
the prosecutor failed to obtain at least one-fifth part of the 
votes involved the payment of a fine by the prosecutor, and 
this fact must certainly have restrained possible prosecutors 
to some extent from engaging in suits which according to the 
traditional point of view were none of their business. If pol- 
lution played so small a part as would seem to be the case, the 
citizens would continue to be more or less unconcerned about 
homicide outside of their own families. 

A question of prosecution arises in connection shat kin 
slaying. If the murderer did not flee from the city, the only 
person who could prosecute him before one of the homicide 
courts was the kinsman of the slain man, who was also the 
kinsman of the homicide. But at least in this case the state 
could do something about failure to prosecute. In the Andro- 
tion case of Demosthenes a charge of impiety (ypad1) aceBeias) 
was brought against a man for association with his nephew 
who was a parricide and not because he failed to prosecute. 
But the resulting trial would involve necessarily a discussion 
of the homicide. Treston? believes that such a case brought 
in really a trial of the homicide and would end with a verdict 
for or against him. Glotz3 says that there is never indication 
of kin prosecuting kin for homicide. The djuov Paris caused 
an excommunication equivalent to a sentence of exile. 
Aidesis was not possible for kin slaying. The homicide had to 
leave his country, at least for a time, and if he returned he had 
no further communication with his family.4 Kin slaying re- 
sulted in complete disinheritance. For securing some kind of 


: CP, XXXII, 210 ff. 3 Op. cit., pp. 436 f.; cf. Ranulf, op. cit., I, 19: 
2 Op. cit., pp. 260 f. 4 Glotz, op. cit., pp. 234 f. 
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action in kin slaying the state had the ypady doeBelas as a 
weapon.’ 

In ancient Athens, as far as can be determined, there was 
nothing corresponding to the modern coroner or coroner’s 
jury. At the present time, when an individual dies a certifi- 
cate from a physician stating the cause of death is required. 
If there is a suspicion that the deceased has met with foul 
play, there must be a coroner’s inquest to determine the cause 
of death and if possible to discover the person or persons re- 
sponsible. The Athenian procedure was widely at variance 
with the modern system. There were three exegetes or inter- 
preters belonging to the family of the Eumolpidae whose duty 
it was to expound religious and ceremonial laws and to give 
advice in problems touching religious matters. It seems that 
it was a common practice to resort to these officials for advice 
if one was doubtful about the correct procedure in homicide 
cases. In Plato’s dialogue Euthyphro, Euthyphro’s father is 
represented as sending for advice to the exegetes after the 
murder of his slave at the hands of a hired man.” In this case 
the inquirer is the master of the murdered man. We do not 
know what advice the exegetes gave, for the hired man died 
from neglect before the messengers to the exegetes returned. 
Likewise, in the speech of Demosthenes against Euergus and 
Mnesibulus, the plaintiff, after the death by violence of an 
old woman who had formerly belonged to the family, but who 
had been freed by the plaintiff’s family, repaired to the exe- 
getes for advice. The plaintiff is neither a relative nor the 
master of the dead woman. In this case the exegetes gave 
very definite advice. The speaker had told them all the de- 
tails of the case, the connection of the woman, 1.e., the former 
slave, now free, with the family, and how she lost her life in 
the house of the speaker in defense of his property. The exe- 
getes advised that a spear should be carried in the funeral 
procession and a proclamation should be pronounced at the 
tomb and that thereafter the tomb should be guarded for 
three days: mp&rov pwev émeveyxeiv ddopu én TH éxdopa, Kal mpo- 


1 Ibid., p. 442. 2 Euth. aC. 3 xlvii. 68 fF. 
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ayopeve éml TH pvnwart, Et TIS Rr éoTl THs avOpwrou, 
ETELTA TO MVHUA HvdAaTTELW ETL TpELS HuEepas.* The nature of the 
proclamation has been a matter of much dispute. It has been 
understood by some as a proclamation, given at the tomb by 
a relative of the deceased and containing an interdict against 
the murderer.? But others have understood it as an attempt 
made at the burial to find out if there is some relative who 
can prosecute. It is hardly possible to interpret the Greek in 
this way, especially in view of the passage immediately fol- 
lowing in which spoayopevev 1s used again: évopaori ev 

unoevl mpoaryopevey, Tots dedpaxdoor 6€ Kal KTelvac., €iTa mpos 
rov Bactréa pn Aayxavew. Here it is clear that the proclama- 
tion is against the homicides, although the exegetes warn the 
speaker against calling the homicides by name. The procla- 
mation is to be general, merely against rots Sedpaxdor 5€ Kal 
KTELVACL. 

The following interpretation may be suggested. If it is pos- 
sible to find a connection (apoonkwv) of the woman, he is to 
make a proclamation at the tomb against the homicides by 
name, bidding them stay away from the forbidden places. 
This is merely a statement of the general law in such cases. 
But if no connection is found, the speaker of the present 
speech is to pronounce an interdict, but without naming the 
homicides. But he is to proceed no further with the case. In 
this case the deceased 1s a freed woman. She would therefore 


t Ibid. 69. 


2 Kennedy’s translation of the passage is noncommittal, but he adds a note: 
“This was a proclamation giving notice to the homicide to keep away from the tomb, 
and from all public places and sacrifices. It was followed, in case of a prosecution, 
by another notice, given in the market-place, warning the party accused to appear 
and answer the charge.” Auger, quoted by Kennedy, translates: “Et qu’un des 
parents annonce au meurtrier, de ne pas approcher au tombeau.”’ Dareste (op. a i 
I, 377) interprets in like manner: “D’abord s’il existe un parent de cette femme, il 
doit paraitre aux obséques une pique a la main, et debout sur la tombe prononcer 
interdiction du coupable, puis garder la tombe pendant trois jours.” 


3 Cf. Pabst, quoted by Kennedy: “Und am Grabe ausrufen: ob irgend ein An- 
verwandter von der Frau vorhanden sei.”” Likewise Treston (0p. cit., p. 182) says: 
“To carry a spear in front of the funeral procession, and at the eres to publicly 
inquire [mpoayopebe] if the woman had any relative, and to watch the tomb for 
three days!” 
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have no relative of citizen status who could act for her. Her 
natural protector or prostatés would be the man who had 
freed her and who had formerly been her master. But in this 
case her protector is dead and the law therefore cannot be 
literally fulfilled. The present speaker is the son of the 
woman ’s dead prostatés, and it is because of this relationship to 
her that he goes to the exegetes to find out if there is anything 
that he can do about the matter. On the ground that the 
woman neither belonged to his family nor was his slave, the 
exegetes advise him not to prosecute. However, they do ad- 
vise him to pronounce the interdict, not against anyone by 
name, but only rots dedpaxdor kai kreivacr. He is allowed to 
do this only in case a rpoojnxwy of the woman fails to appear. 
Philippi’ sees in the mpoohxwy not a relative (who, being 
either slave or freedman, could not possibly prosecute) but 
the prostatés. Obviously in this case neither the relative nor 
the prostatés 1s a possible prosecutor. So the whole act 1s 
merely a ceremony to appease the dead woman. It could not 
possibly lead to an actual trial.? In the first mention of the 
interdict the exegetes are expounding the general law. In the 
second reference they are telling the speaker what he 1s 
actually to do in this particular case. This case 1s concerned 
with a freedwoman. In case of a murdered citizen who had no 
relatives it is not so easy to determine what is done. This 1s 
the only actual instance which has come down to us of an 
interdict pronounced at the tomb of a murdered person and 
unfortunately it concerns a non-citizen. It has been shown 
that whatever its content was, it was a pure formality and 
led to nothing. 

Schoemann supposes that there were three proclamations, 
the first one by the relatives at the tomb, the second by the 
relatives in the agora at the time of the presentation of the 
case, and the third by the king archon on his acceptance of 
the case. Philippi* objects to this on the ground that there 1s 


* Op. cit., p. 99. 2 Cf. ibid., pp. 98 f. 
3 Antiquit., pp. 289 f.; but cf. Schoemann-Lipsius, op. cit., 14, 508 f. 
4 Op. cit., pp. 69 f., 99. 
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only one case of the proclamation at the grave and that it is 
pure ceremony. No real accusation could come from it, and 
in quite exceptional circumstances it might be made by others 
than the relatives. This proclamation was merely to appease 
the dead. He believes that there was only one real proclama- 
tion, the one after the dasi/eus had accepted the case." This is 
a reasonable point of view. The proclamation at the tomb 
has the characteristics of a very ancient ritual. It may be sug- 
gested that the spear which is carried out in the procession 
to the grave is an emblem of hostility and that its purpose is 
to show the hostility of the relatives of the deceased toward 
the murderer and their intention perhaps to prosecute him 
whoever he may be. This is the view of the lexicographers.? 
Perhaps the proclamation forbade the murderer to approach 
the tomb.3 This proclamation apparently has nothing to do 
either with pollution or with state intervention in homicide, 
but is rather a survival of a very ancient ritual, an assurance 
to the deceased that his relatives will obtain the poiné which 
is due to him and a warning to the murderer of their inten- 
tion. 

There is considerable evidence available, on the other 
hand, for the interdict in the agora before the beginning of a 
homicide trial. According to a passage in the homicide laws 
of Draco, the interdict had to be made by relatives within the 
degree of first cousins: mpoeureivy TQ xrelvavTe & ayopa évros 
aveYornros kal aveyiod.4 Again in Antiphon’s speech on the 
Choreutes the relatives of the dead chorus boy are the ones 
who decide to prosecute the choregus and to have the inter- 
dict pronounced against him.’ Now in the Constitution of 
Athens Aristotle in a discussion of the duties of the dasileus 
makes the following statement: xal 6 mpoayopebwy elpyerbar 
TOV vopimev odds éorw.® This statement led Lipsius’ to think 


*Cf. Gilbert (Const. Antiqu., p. 385, n. 1), who agrees with Philippi. 

2 Cf. Harpocration, 5.0. éreveyxety Sépu ent rh éxpopa; Pollux viii. 65; Lex. Seg., 
Dr 247 sls 30 

3 Cf. Kennedy, ad Joc. 4 1G?, I, 115; this is repeated in Demos. xliii. 57. 


S vi. 34-36. 6 Ivii. 2. POD Ci pas ie: 
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that the proclamation was actually pronounced by the 
basileus, and indeed this may have been the case. This does 
not alter the fact, however, that it was the relatives who in- 
stigated the action while the dasileus acted as their mouth- 
piece for the proclamation. 

The general purport of the proclamation against the homi- 
cide is given in several passages. Demosthenes says? that the 
homicide was to be excluded from “‘lustrations, cups, drink- 
offerings, from temples and the market place.’’ The purpose 
of this interdict is twofold: to forbid the presence of the 
murderer in certain public places and thus to avoid spreading 
pollution and also, as a part of the poiné due to the victim, to 
prevent the participation of the murderer in anything in 
which the deceased would have taken part during his life- 
time. So both stages in the history of homicide procedure are 
represented in this proclamation: the early period, when 
there was no pollution connected with homicide but recom- 
pense had to be secured, and the later period when still only 
the relatives could prosecute, but when it was necessary to 
guard the state against the pollution which a murderer could 
spread abroad. 

There are some debated points in regard to evidence before 
the homicide courts, particularly regarding the admission of 
women and children and slaves as competent witnesses. On 
the basis of a passage in Demosthenes it has been convincing- 
ly argued that in cases of homicide women, and children as 
well, regularly appeared in the capacity of witnesses.3 In this 
case the only witnesses to the assault on the freedwoman were 
the wife and children of the defendant. The plaintiff admits 
that he and his wife and children might take a solemn oath in 
the Palladium but they would thereby be in danger of incur- 


t Pollux (viii. go) doubtless drew his account from Aristotle. For the view of 
Philippi, who thinks that the relatives made the proclamation on the order of the 
basileus, cf. supra, I, 114, n. I. 


exe 58s 


3 xlvii. 69 ff.; cf. Bonner, “Did Women Testify in Homicide Cases at Athens?” 
CP, I, 127 ff.; “Evidence in the Areopagus,” idid., VII, 453; Leisi, Der Zeuge, 
pp. 17 ff.; Lipsius, op. cit., p. 874, n. 20. 
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ring the odium of perjury. Hence, being averse to taking a 
false oath, he let the matter drop. Undoubtedly the oath 
here contemplated was an oath to substantiate a claim to 
relationship with the deceased. It is beyond doubt, then, that 
women and children had the right to appear publicly and to 
take solemn oaths. But the further question arises of the ca- 
pacity in which they would have appeared if they had taken 
the oath: as joint prosecutors, as regular witnesses, or as 
special witnesses to the fact of relationship. The expounders 
virtually call them witnesses when they say: émed) airos pev 
ov Tapeyeévou, 7 b€ yYuv7 Kal Ta TaLtdla, GAXou O€ Gor UapTUpES OUK 
ciciv. Eyewitnesses must have been necessary for securing a 
conviction, and it is assumed that a conviction was possible. 
If they were joint prosecutors, they could not appear as 
witnesses. But in any event in the contemplated oath they 
would have sworn to the same thing which the prosecutor 
swore to in his diomosia and would thus be virtually wit- 
nesses.’ Plato’s rules regarding competency of witnesses af- 
ford by implication a striking confirmation of the view that 
women were competent witnesses in homicide cases. Women 
over forty years of age are to have a general right to give 
evidence in any case, and slaves and children are to be al- 
lowed under special restrictions to testify in homicide cases.? 
Plato has here started with the Athenian practice which ad- 
mitted women to testify in cases of homicide, and extends 
this right to “infants” and to slaves.3 Next he proceeds to 
increase the privileges of women by allowing them to testify 
in any case, provided they are over forty years of age. It is 
true that there are no instances where women actually testi- 
fied in homicide cases, but, as has been pointed out,‘ in none 
of the few homicide cases Sieh hich the extant speeches deal 
could a woman have been involved as a witness. A woman 
appears as defendant in Antiphon 1, and in Lysias 1 a woman 


t Bonner (CP, I, 129 f.) refutes Mederle’s contention (De juris jurandi in lite 
Attica decem oratorum aetate usu, p. 29) that the oath of the wife was a regular 
evidentiary oath. As an oath on the question of relationship it can hardly be an 
evidentiary oath. 


2 Laws 937A-B. 3 Cf. Bonner, op. cit., p. 131. 4 bid, pat go 
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appears, but as wife of the defendant and paramour of the 
slain man she naturally is not brought in as a witness. 

In Antiphon’ the choregus, previously to a regular accusa- 
tion, had been informally charged with homicide in a court 
where he was to be a prosecutor on the following day. On two 
successive days in the presence of dicasts and spectators he 
challenged his accuser to take witnesses and go to those who 
were present when the alleged poison drink was administered. 
He said that more than fifty men and boys were present and 
offered to furnish a list of their names. This proceeding was 
to take place before the formal charge was made and was in- 
tended to show the relatives of the boy that there was no 
ground for bringing the charge. Consequently the boys were 
not witnesses 1n the legal sense at this stage of the inquiry but 
some of them were doubtless among the witnesses called a 
short time earlier in the speech. 

On the basis of a single sentence in Antiphon it is quite 
generally assumed that a slave could give evidence for the 
prosecution in the case of homicide. The passage is as fol- 
lows: 

elmep Yap Kal waptupery EEeoTe OoUAW KaTAa TOU EdevHEpoU TOY Povor, Kal 
T@ O€oTOTH, AV OoKH, EreeENOECY Urep TOV dovdAoU, Kal 7 WHdos icov dbYaTaL 
T@ OovAOV amoKTelvayTL Kal Tq EXEvHEpov, EiKdS TOL Kal WHpov yevecCar 
TEepl avTOD HY, Kal pu) aKpLTOV amobavety avTov bd’ budv.? 


SEV iTO, 22 th. 


2 Antiph. v. 48. Leisi (op. cit., p. 21) also quotes a sentence from Antiphon as 
follows: ob yap émi rats rovabrats paptupiats Bacavifovrat (of dodo), adr’ 
éeiPepor adievrat, ii. y. 4. This passage really has no bearing on the question. 
In the first speech of the prosecutor we are told that the slave of the murdered man 
was mortally wounded, but still able to speak and tell the bystanders who the 
murderer was (ii. a. 9). These witnesses were to be produced to tell what the dying 
slave said. This would be hearsay testimony under one of the categories permitted 
in Athenian courts, as Leisi himself elsewhere points out (0p. cit., p. 96; cf. supra, 
p- 130 ff.). In his reply the defendant tries to show his skill by confusing the issue with 
attacks on the credibility of the slave’s statement, which he calls waprupia in the 
sense of information. He ends his attacks by saying: dmrvoroumerwr 5é kal Tov &d\AwY 
dobAwy & rats uaptuplas (ob yap av éBacavitouer adtobs) 1&s Sikatov ToUTw LapTv- 
povrre miorevbaarras dapbetpal we; ii. 8.7. These words show clearly that the state- 
ments (uaprupiac) of slaves are not accepted without torture. When the prosecutor 
returns to the information gained from the slave, he confuses the matter still further 
by saying that in such information as that given by the slave it was not the practice 
to torture the slave but to set him free. This points clearly to an information 
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But this view has not gone unchallenged. From a modern 
standpoint homicide is the most serious crime in the calendar. 
And so we are not at first surprised that an exception should 
be made in the matter of a slave’s competency in an effort to 
use every available means to convict a slayer. But the Athe- 
nians took no such serious view of homicide. If the relatives 
failed to prosecute, a slayer might not be brought to trial at 
all for the homicide.t Furthermore, the general attitude of 
freemen to slaves in the ancient world should be fully realized 
by those who would put them on a par with freemen as wit- 
nesses in homicide cases. Slaves were sold, beaten, and half- 
starved at times. In all actual cases in the orators we hear of 
nothing but evidence extracted by torture. In the southern 
section of the United States less than three-quarters of a 
century ago slaves were held by civilized and cultured people. 

And yet under no circumstances whatsoever could a slave be 
a competent witness against a white man.? We must be wary 
of any theory that Athenian citizens would have permitted 
their lives and liberties to be endangered by a slave testifying 
in any kind of a case. 

The statement in Antiphon is a mere obiter dictum, as 
lawyers say. A slave was indeed said to be cognizant of some 
facts which pointed to the guilt of the defendant, but the 
prosecution never thought of producing him as a witness. In 
fact, they got possession of him and put him to death instead 
of using him as an informer or allowing the defendant to put 
him to the question. Against this conduct on the part of the 
prosecution the defendant protested in rather ponderous and 


(unvvots), but since the informer was dead it could only be an ante-mortem state- 
ment reported by those who heard and as such was permitted (cf. Thiel, 4ntiphons 
Erste Tetralogie, pp. 81 ff.). The reference to the slave’s information as paprupia 
is but another instance of lack of precision in the use of technical words. The only 
witnesses in the case were those who reported the statements of the slave. 


*Cf. supra, pp. 210 fF. 


2““Any negro or mulatto, bond or free, shall be a good witness in pleas of the 
commonwealth for or against negroes or mulattoes, bond or free, or in civil pleas 
where free negroes or mulattoes shall alone be parties, and in no other cases whatso- 
ever” (Acts of Virginia General Assembly, Code, Vol. I [1814], c. 283, 4). 
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pompous fashion by pointing out that a slave had some pro- 
tection under the law and some rights and so should not be 
put to death with impunity. Among the rights of the slave 
was the right paprupeiv for the prosecution in a homicide case. 
As was long ago suggested by Platner, waprupeiv is used loose- 
ly for unview. For the purposes of the speaker the argument 
is not weakened if yaprupety equals unview.t Anyone familiar 
with Athenian legal terminology will scarcely deny that an 
argument based upon the notion that a word is always used 
in its technical sense rests upon an insecure foundation. Law 
was administered by amateurs; the speeches upon which we 
have to rely are not so much legal disquisitions clothed in the 
exact terminology of modern counsel as rhetorical addresses 
to a panel of dicasts whose knowledge of law and procedure 
must not be overestimated. It was inevitable that the tech- 
nical and the literary signification of words should be oc- 
casionally confused. This is particularly true of uaprus and 
paptupetv, as Guggenheim has shown.? 

In this connection it should be observed that slave evidence 
is to be allowed only in case it is against the defendant in a 
homicide case. This is suspiciously like an information (ujvv- 
ois) which could only be against someone. It would be quite 
as important, for example, to use the testimony of a slave to 
establish an alibi and free his master or another from a charge 
of homicide. But it is evident that the problem cannot be 
settled by attempts to prove that paprupety is the equivalent 
of unview. Leisi3 is correct in urging that “Alles, was Gug- 


* Der Process und die Klagen (1824-25), I, 215; Guggenheim, Die Bedeutung der 
Folterung im Attischen Process (1882), pp. 3 ff. These arguments were rejected by 
Meier-Schémann-Lipsius, Der Attische Process, pp. 875 ff. Bonner (Evidence in 
Athenian Courts [1905], p. 34) revived the case against slave witnesses. Wyse 
(CR, XX [1906], 59) approves, as does Thiel (0p. cit., p. 81). Leisi (op. cit., pp. 12 ff., 
21, n. 1), while adhering to the view of Lipsius, makes some important concessions. 
Bonner (CP, VII, 453 ff.) answers the objections of Leisi. Lipsius (op. cit., pp. 
873 f.) maintains his former position but makes an important concession which will 
be discussed later. Thus the matter stands. 


2 Die Bedeutung, pp. 7 ff. E.g., if one insists upon the technical meaning of these 
words wherever they occur, he could prove that a party to a suit could be regarded 
as a witness for his opponent. 
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genheim, S. 11 f., und Bonner, Evidence, S. 34-38, dagegen 
anftihren, macht die Annahme, dass Antiphon daselbst waprv- 
pet Anil wieder fur pnvvew beans. moéglich, aber nicht 
absolut notwendig.”’ Leisi quotes as decisive a provision in 
Plato’s Laws* as follows: dotAn 5é Kat SotdAw Kal radi dovov 
povoy é&éorw paprupety kal ovyynyopetv. But this provision of 
Plato differs from the rule deduced from Antiphon in one 
very important respect. Plato would permit a slave to give 
evidence either for or against a defendant charged with homi- 
cide. It is extremely hazardous to assume that Plato is fol- 
lowing Attic law here or elsewhere. Lipsius dismisses the pos- 
sibility. Plato’s proposal to let slaves ovvynyopety is quite in- 
compatible with Athenian practice.3 In the minor homicide 
courts whose procedure is set forth in the laws of Draco, the 
right to join in the prosecution (cvvéimxew) is extended from 
blood relatives only to relatives by marriage and phratry 
members. 

But the decisive objection to the theory that slaves could 
give evidence against a defendant charged with homicide is 
the fact that there is no trace of such evidence in the orators.‘ 
In most of these cases slaves appear. In the first oration of 
Lysias an adulterer was slain by the woman’s husband who 
discovered the liaison and trapped the adulterer through in- 
formation furnished by his wife’s maid.’ The relatives of the 
slain man claimed that he was not an adulterer at all but was 
enticed into the house and slain without justification. Now if 
the claim of the prosecution was true, the girl could have been 
put on the witness stand to refute the story which her master 
said she told him and be a witness against him. It is easy to 


7 937A. 

2 Op. cit., p. 874, n. 32: “Unverwertbar fiir attisches Recht ist die Vorschrift 
von Platon Ges. 937A wegen des letzteren Zusatzes und des weiter Folgenden.” 

3 Cf. Wyse, CR, XX, 59. 


4 All Antiphon’s six speeches, including the three sets of practice speeches, and 
Lysias i, xii, and xiii are wholly concerned with homicide. There are at least three 
other references to proceedings in homicide cases: Demos. xlvii. 68 ff.; lix. 9 f.; and 
Isoc. xviii. 52 ff. 
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dismiss this possibility by saying that a slave girl would not 
voluntarily contradict her master. Quite true, but the ex- 
planation only serves to show how wholly impracticable it 
would be to obtain from a slave trustworthy evidence against 
the master. 

In the Herodes murder case we have at least one slave who 
could have appeared against the defendant. The charge of 
the prosecution, if we may trust the statements of the de- 
fendant, was based upon information furnished by a slave 
under torture. This slave was a member of the crew of the 
ship which took Herodes and Euxitheus to Methymna and 
then returned to Mytilene where Herodes and his relatives 
lived. The slave was purchased by the prosecution’ and made 
a statement incriminating Euxitheus. The slave, however, 
according to the story of the defendant, finding that he was 
to be put to death anyway, changed his story and so exon- 
erated the defendant.? The slave upon whose story the pros- 
ecution relied is called rov unvurhv, & miorebovres Eue SimKovor.3 
It must occur to any reader that, if the slave were a compe- 
tent witness, the prosecution would have produced him for 
they had him in their power. But it does not require much 
ingenuity to discover more than one reason for their not doing 
this, especially if the defendant’s story of the torture is true. 
But if the slave were really a competent witness who could 
appear in court and tell his story,‘ it is simply inconceivable 
that the defendant did not protest that instead of torturing 
him the prosecution should have produced him as a witness. 
Instead of availing himself of this safe and reasonable means 
of throwing discredit upon the case of the prosecution, he 
argues that the slave should have been turned over to him- 


t Antiph. v. 47. ani Digmaa? ths 


3 Ibid. 34; cf. 36, 47. When Herodes disappeared, and did not return to the 
vessel in which he and Euxitheus, the defendant, were sailing, Euxitheus offered to 
send his own servant to Mytilene with the news and to set further inquiries on foot. 
His words, xalroe ob dhrov ye Kat’ éwavTod unvuTny Ereurov eldws (24), show that 
if the servant had anything incriminating to report it would be as an informer and 
not as a witness. 


4 At this time evidence was still oral, and evidence in homicide courts was always 


oral (cf. Bonner, CP, VII, 450 ff.; Lipsius, op. cit., p. 884). 
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self for questioning under torture.t His friends also had pro- 
posed the same course by way of challenge when they heard 
about the prosecution’s dealing with the slave.” Is it possible 
that a defendant whose words have been interpreted to mean 
that slaves were competent witnesses in homicide cases 
should have failed to invoke the law in his own behalf? A 
shrewd and able counsel like Antiphon would surely not have 
failed his client so completely. 

Leisi is properly impressed by the absence of any reference 
to slaves as actual witnesses in homicide cases and suggests 
that the law merely permitted slaves to testify; it did not 
forbid their being tortured according to the practice in other 
cases. Here is his final conclusion: 

Im allgemeinen gilt aber eine auf der Folter abgenommene Aussage 
fir zuverlassiger als ein Zeugnis. Diese Regel wird sich auch auf das 
Zeugnis von Sklaven erstrecken, und daraus wird es sich erkldaren, warum 
wir weiter nichts von Sklavenzeugnis héren. Das ganze Institut macht 
den Eindruck von einem Residuum einer friihern Gerichtsordnung, das 
aus religidser Scheu vor Anderung der alten geheiligten Satzungen an 
den Blutgerichtshéfen bestehen blieb.3 


In a word the law was obsolete even in the time of Antiphon. 
It had disappeared without leaving a trace in legal practice. 

There is, however, another case in point with which neither 
Leisi nor Lipsius was familiar. In Theomnestus v. Neaera 
there is a brief account of a homicide trial. Some time before 
the present trial Stephanus, the husband of Neaera, prose- 
cuted Apollodorus, the brother-in-law of the plaintiff, in the 
Palladium for homicide. In support of this charge, which was 
proved in court to be false, Stephanus produced some slaves 
as witnesses, representing them as Cyrenaeans (rapacxeva- 
capevos avOpmrous dovAous Kal KkaTacKkevadoas ws Kupnvator 
einoav). Here at least is a case where there were no obstacles 
to producing these slaves in court if they were indeed compe- 
tent witnesses. Their testimony was against the defendant 
and they were obviously in the control of the prosecutor. If 
they were competent, why did Stephanus in pressing a doubt- 
ful case incur an additional risk by pretending that they were 


t Antiph. v. 36. 2 Ibid. 34. ’ Op cil. pe 23. 4 Demos. lix. g f. 
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freemen? Quite apart from the other considerations, this case 
alone is sufficient to show that slaves were not competent 
witnesses in homicide cases. Lipsius, in the text of Das At- 
tische Recht, says: ““Ausgeschlossen von dem Zeugnisrechte 
sind also zunachst die Sklaven mit der leicht verstandlichen 
Ausnahme von Blutprozessen, wenn ihr Zeugnis den eines 
Mordes Angeklagten belastet.’”* In the note, however, he 
suggests in reference to the Stephanus case, to which his at- 
tention was called by Bonner, that the exception applied only 
to murder trials in the Areopagus: “‘So liegt die Annahme 
sehr nahe, dass die Ausnahme nur ftir Mordklagen vor dem 
Areopag gegolten hat.” He gives not the slightest hint why 
an exception should be made in cases before the Areopagus. 
The obditer dictum upon which alone the whole theory rests 
does not even occur in a speech before the Areopagus. It 
would have been much better to abandon the theory alto- 
gether than to try so unconvincingly to salvage a shred. It is 
beyond belief that the Athenians should accept the testi- 
mony of a slave like that of any other witness against a man 
charged with homicide but bar, unless given under torture, 
his statement as to who began a brawl. 

Before dealing with the problems of punishment for homi- 
cide, it will be convenient to summarize the punishments for 
the different types. Any slayer, including the kin slayer, 
might be granted release by his victim, and in such cases no 
trialensued. Butifaslayer was not released and remained to 
stand his trial, after the first speeches of the parties he was 
allowed to go into exile if he chose. In case he stayed and the 
trial was completed, equal votes secured his acquittal.? If 
acquitted, he made a thank-offering to the Deuval.s If convict- 
ed of premeditated homicide he was put to death. If convicted 
of unpremeditated homicide he was sent into exile until he 
obtained aidests. 

For premeditated homicide no aidesis was possible. A 
murderer who had not been granted release by his victim and 
who had gone into exile before the court pronounced judg 


ANY Ee wAntiph. v.51. SIP aussi el omu. 
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ment would never receive aidesis from his victim’s relatives. 
But in cases of dévos d&xobawos there is a question as to wheth- 
er there was a legal term of exile after the expiration of which 
the relatives were compelled to grant aidesis or whether the 
relatives of the slain man had full power to decide whether 
the homicide’s application for aidesis should ever be granted. 
It is the opinion of most scholars that there was a legal term 
of banishment, although there is not agreement as to its 
length. Gilbert? states that there was such a legal term, but 
admits that its duration cannot be estimated. Philippi dis- 
tinguishes two possible situations, that is, when an agreement 
is made with relatives of the slain and when no such agree- 
ment is made. In this second case most scholars fix the term 
at one year, basing their conclusion on the word dzev.av- 
tiouos, Which is found in the scholia and lexicographers, 
which they take to mean a period of one year. But this word 
does not necessarily mean only one year.4 Philippi thinks 
that the legal term must have exceeded a year in considera- 
tion of a passage from Antiphon: ézi re yap rh rovrov diad- 
dopa aBiwrov ro evtouevoy Tov Biov diakw, emt TE TH EwavTOU 
amalia Cav Ere KaTopuxOnoopar.® Philippi does not, however, 
venture an opinion on the exact duration of the ils lives 
ton® speaks also of a legal term of exile and, relying on Plato, 
thinks that the term of exile was normally one year. Glotz,’ 
on the other hand, does not believe that the Athenians fixed 
the length of aeviavricpods. It is difficult to rely on Plato, for 
he has four classes of homicide instead of the two of Athenian 
law, éxovovwos and dxovovos, and he has four penalties, one- 
year, two-year, three-year exile, and death. In the absence of 
further evidence, however, it does not seem likely that the 
Athenian state, after intervening in homicide, would have 


™ Cf. Philippi, op. cit., pp. 143 ff.; Demos. xxi. 43; xxxvil. 58 ff. 
MORE ER in eR ZOD UGH. pO aur aie 
4Cf. Plato Laws 868E: rprerets arevtavrices Suaredetv. 5 iti, B. 10. 


° Op. cit., pp. 211 ff. Cf. the one year exile of Theseus for the slaying of the 
Pallantidae (Euripides Hipp. 37). 
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permitted an angry family to refuse the involuntary slayer 
reinstatement in his country for a long period of time or even 
to doom him to lifelong exile. But yet Draco’s law seems to 
make it clear that the pardoning power rested entirely with 
the relatives. If they agreed to grant pardon it was granted. 
If one relative refused the pardon was stopped. One might 
argue, however, that there was a legal term after the expira- 
tion of which the family could no longer refuse to pardon. 

As long as the wilful murderer who had escaped into exile 
or the man exiled by the court for involuntary homicide and 
not yet pardoned remained in exile and avoided the places 
stipulated by law, he was protected from being molested. It 
was a punishable offense to kill him.t His slayer was subject 
to the same laws as any other slayer. But if a homicide was 
caught in any of the forbidden places, he could be killed with 
impunity or taken for execution to the thesmothetai or in- 
formed against.? 


Ee Demosex sit. 36329 ts, S1)tt-3 G7, 1, 115; 


a For a discussion of the punishments for homicide cf. Gilbert, op. cit., p. 387. 


CHAPTERVIX 
APPEALS, PARDONS, AND NEW TRIALS 


Aristotle regards the égeos eis dixaorjpuov as one of the 
most significant democratic features of the constitution of 
Solon.t The word éfeois means in Attic procedure a “‘ref- 
erence” of a case from any judicial officer, body, or board to 
a dicastery.? If the ephesis depends upon the volition and 
action of the losing party in the original proceedings, it is to 
all intents and purposes an “‘appeal”’ as it is known in Anglo- 
American law and practice. But if the ephesis is required 
by law, it is in no sense an appeal. These two meanings are 
not always distinguished in the sources.’ Aristotle in attrib- 
uting so much importance to ephesis has in mind not only 
the Solonian ephesis but all the cases of ephesis, whether ap- 
peals or references required by law, that he mentions in his 
book. In consequence, there has been considerable difference 
of opinion regarding the meaning of ephesis in its various oc- 
currences in literary and epigraphical sources. 

Solon’s ephesis is the earliest example of a real appeal,* but 
long before his day magisterial decisions could be reversed 
or quashed. In the pre-Draconian system the Areopagus, the 
sovereign body in the state, had the task of supervising the 
laws’ and seeing that the magistrates in both their executive 
and their judicial capacities paid heed to the laws. The au- 
thority clearly implied the right to nullify the verdict of a 


t Ath. Pol. 1x. 1; cf. Plut. Solon xviii. 2; supra, I, pp. 159 ff. 


2 In the following discussion of ephesis a number of suggestions are drawn from 
the unpublished doctoral dissertation of John D. Ralph, Ephesis in Athenian Courts 
(University of Chicago, 1936). 

3 Cf. Pollux vii. 62. 

4 Cf. Lipsius, Das Attische Recht, p. 28; Thalheim, in Pauly-Wissowa, s.v. “Edeous; 
Busolt-Swoboda, Griech. Staatsk., p. 851. 

5 Arist. 4th. Pol. it. §: » 6€ Tay ’Apeomayit&v Bovdy tHv wev Takw elxe TOD diaTn- 
pety Tovs vouous. 
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magistrate contrary to a specific law. Such action would nat- 
urally be taken by the Areopagus at the instance of an Areop- 
agite, who became aware of the character of the verdict in 
question. His source of information might very well be the 
aggrieved party. But such informal complaints to Areop- 
agites were not appeals because there was no constitutional 
machinery for presenting the case to the Areopagus. Never- 
theless, there is the germ of an appeal. It must be admitted 
that these virtual appeals to the supreme authority in the 
state were infrequent and of little value to the oppressed 
masses. So long as laws were unwritten and uncertain the 
ordinary citizen had little chance of having a ‘“‘crooked de- 
cision” of an aristocratic magistrate reversed. The code of 
Draco takes an important step toward mitigating abuse of 
magisterial judicial authority: 

n 6€ BovA} 7 EE "Apelou mayou diAak jv TaV vouwv, Kal dreTHpEL Tas 
apxas OmTws KaTa TOvs VO“oUs apxwou. EENV 6€ TH AOLKOULEVW TpPOS TV 
tay ’Apeorayitay Bouvdjy eicayyéedr\ev, amopaivovt. map’ dv adiKetrar 
vomov.” 


Solon seized upon this principle and applied it in his own con- 
stitution by permitting an appeal to the Heliaea, just as he 
developed freedom of prosecution, another of his three great 
democratic features, from a germ found in Draco’s laws.3 

Of the proceedings involved in a Solonian appeal we know 
practically nothing. In case the magisterial verdict was up- 
held, the Heliaea had the right to increase the penalty.4 It 
is to be assumed that if within a time limit no steps were 
taken by a dissatisfied litigant, the magistrates’ verdict be- 
came final. 

The commonly accepted view that the Solonian égeots 
els 7O Stkaorhpiov was a real appeal has not gone unchal- 


1 Hesiod Works and Days 219-21, 250; cf. [/. xvi. 386 ff. 


2 Arist. Ath. Pol. iv. 4. Regarding the authenticity of this section there can be 
little doubt; cf. supra, I, 145. 


Ss Cta supra lot 5i7 ft.5u1 00. 


4 Lysias x. 16; cf. Busolt-Swoboda, op. cit., pp. 851, 1151; Busolt, Griech. Gesch. 
(1805) AL SOS sin. i. 
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lenged. Wilamowitz' asserts that éfeous means that the 
magistrate had to refer to the Heliaea all penalties beyond a 
limit fixed by the various laws dealing with particular of- 
fenses. There is no support for this view in the only law we 
have regarding judicial action by the Heliaea: dedécOar 8’ ev 
TH TOOOKAKKY Huépas TeVTE TOV Oda, EaY TpOOTLULHOH H 7HALALA.” 
This law of Solon answers fully the view that the verdict 
of the magistrate is not a verdict of first instance. The 
Heliaea, if it upheld the verdict of a magistrate, had the 
power to impose an additional penalty, just as an English 
court of appeal may increase the penalty of the lower court 
if it rejects the appeal.4 In this law of Solon the Heliaea 
adopts and supplements the verdict of the magistrate. Ad- 
cock, after pointing out the relative unimportance of cases 
such as that referred to in Lysias x. 16, continues: ‘“We may 
then suppose that the magistrates judged cases regularly with 
the help of a meeting of citizens.’’> If this means that a magis- 
trate presided in the Heliaea when his own cases came up for 
appeal it is wholly reasonable.® But if it means that in the 


t Arist. und Athen, I, 60. 


2 Law of Solon, Lysias x. 16. Lipsius (Berichte der Kéniglich Sachsischen Gesell- 
schaft der Wissenschaften |Philol.-Hist. Classe], L [1898], 157) rightly rejects Wilamo- 
witz’ supposition without discussion. In Das Aitische Recht, p.30, n. 94, he suggests 
that the court had the power to supplement the penalty fixed by law rather than the 
penalty imposed by the magistrate. No doubt the magistrate did inflict the penalties 
prescribed by law, so the suggestion of Lipsius does not alter the situation. 


3Steinwenter, Die Streitheendigung durch Urteil, Schiedsspruch und Vergleich 
nach griechischem Rechte, p. 71: “Das éprevar ist dann eben nichts anderes als die 
Erklarung der Partei, dass sie den Beamtenspruch nicht als bindend anerkenne, 
sondern die Entscheidung des ordentlichen, des Geschworenengerichtes verlange. 
Gewiss liegen dann zwei “Erkenntnisse’ vor, das des Beamten und jenes der Heliaia, 
aber man kann nicht gut von einer zweiten Instanz sprechen und auch nicht von 
einer Appellation, da die Heliasten keine eigentliche Kassation oder Reformation 
vornehmen.” The further statement that the mere existence of the right of appeal 
(die Tatsache der Ephesis) renders the magistrate’s verdict ineffective (wirkungslos) 
might be amplified as follows: the magistrate’s verdict is not a verdict because an 
appeal lies, and so there can be no appeal because there is no real verdict. The con- 
clusion is obvious. 


4 For further examples of penalties imposed upon an unsuccessful appellant cf. 
supra, 1,170, 
SCAHSIN sO: 6 Cf. Busolt-Swoboda, op. cit., p. 1151. 
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first trial of all cases the Heliaea participated, it is less de- 
fensible than the supposition of Wilamowitz. 

The Solonian appeal disappeared from Athenian practice 
when the Heliaea was organized into dicasteries and the mag- 
istrate lost practically all judicial power. But with the insti- 
tution of public arbitrators appeals were restored.t A real 
remnant of the pre-Solonian power of the magistrates to de- 
cide cases finally on their own authority? is found in the com- 
petence of the Forty to pronounce final judgment on cases 
involving not more than ten drachmas. All other cases filed 
with them were turned over to the public arbitrators. 

The first duty of the arbitrator was to try to secure some 
settlement or compromise that would be satisfactory to both 
parties. Of the method of procedure in this first stage we have 
no information in the sources. Doubtless, like private arbi- 
trators, they sought “‘what was in the interest of all,” to use 
a phrase of Isaeus.4 In any event, the agreement effected was 
as binding as any contract and could be pleaded in bar of any 
future action in the same matter. Failing in this endeavor, 
the arbitrator ceases to be a déta\X\axrys and becomes a real 
duxaorns capable of rendering a verdict in accordance with 
the law and the facts. The proceedings, as may be inferred 
from Aristotle’s account, are now practically the same as 
those of a regular court and include depositions, challenges, 
and laws; but they are spread over several meetings and are 
less formal. On a set day the arbitrator delivered his award 
(yvaors). On the selfsame day the defeated litigant must de- 
cide whether he would abide by the verdict (é€upyévew rf 
duairn) or appeal (éprévar eis 7d Sixacrnprov).s A litigant 
suffered no real hardship by being allowed so brief a time in 
which to come to a momentous decision. In most cases both 
parties must have guessed the verdict sometime in advance. 
If there was no appeal, the arbitrator, before the end of the 
final day, filed his verdict in the office of the Forty.° The 


« For the institution cf. supra, I, 347 ff. 2 Arist. Ath. Pol. iii. 5. 
3 Tbid. liii. 2. 4 iO: 5 Demos. xl. 31. 


6 [bid. xxi. 85. The identity of rv dpxévrwv in this passage, long uncertain, has 
been satisfactorily settled; cf. Lipsius, op. cit., p. 68, n. 61; p. 627, n. 2. 
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Forty or, rather, the four concerned in the case—1.e., the 
four representing the tribe of the defendant'—certified the 
verdict. The importance of the notation by the Forty 1s seen 
in the efforts of Midias to persuade these officials weraypa- 
pew.” The effect of the filing and the notation was to make 
the award a matter of record as the verdict of the Forty. 
The verdict was now as final and effective as their verdict 
in cases involving ten drachmas or less. It settled the case as 
effectively and finally as the verdict of a dicastery. If the 
defeated party failed to satisfy the judgment, the winner 
could levy on his goods and chattels or eject him from his real 
estate by a dixn éobnns. 

But if, on the other hand, an appeal was entered, all the 
evidence and other documents in the case were sealed up in 
separate receptacles and sent to the four in charge of the 
case, who introduced it into a dicastery. As in modern ap- 
peals the evidence was the same as that heard by the court 
of first instance.3 

Lipsius in 1898 wrote: ““Dass égeors vom Spruch des Diaite- 
ten Appellation ist, wird wohl von keiner Seite mehr be- 
stritten.”4 This remained true until 1925 when the thesis of 
Wilamowitz that there was no appeal in Attic law was re- 
vived by Steinwenter, who, in regard to arbitration, says: 
“Ware also die Heliaia ein Berufungsgericht, dann misste 
der Offentliche Diaitet ordentlicher Richter erster Instanz 
sein und in seinem Amte bliebe vom schiedsrichterlichen Ele- 
ment nicht viel mehr als der Titel tbrig.”’’ The answer 1s 
emphatically that the arbitrator was, when he gave his 


t Arist. Ath. Pol. litt. 2: Kat riv yvouv rod bacrnTod yeypaumerny & ypaumartel 
WpocapTncavtTes, Tapad.ddace Tots TETTApat TOls THY hvAdAnY Tov HevyovTos dixkafovor. 

2 Demos. xxi. 85. Ulpian on this passage says the four signed the verdict: éee 
Thy Siatnbetoay Sixny broypadivar wapa Tav apxovrwy. Steinwenter (op. cit., p. 64) 
suggests that each wrote aveyvwr. 

3 Arist. Ath. Pol. litt. 3: obk €Eerre 5 ote vouors ore TpoKANoeot oTE wapTuplats 
GAN’ Tals wapa Tod dtartnToU xpHaOat rats eis rods Exivous EuBeBAnuEvats. For excep- 
tions to this rule which are apparent rather than real cf. Bonner, Evidence in Athe- 
nian Courts, pp. 55 f. 


4 Berichte der Sachsischen Gesellschaft, L (1898), 157. 
5 Op. cit., pp. 68 f. 
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award, an “‘ordentlicher Richter erster Instanz.”” As has been 
pointed out, the public arbitrator was a éca\daxrhs so long 
as he sought a settlement by agreement. Failing this, he be- 
came a one-man court and decided the case on its merit ac- 
cording to the law and the evidence, and, like the dicasts, 
gave his award under oath.t These two distinct and separate- 
ly exercised functions of the arbitrator (Sca\daxrjs and dcxa- 
ons) are clearly and succinctly set forth by Aristotle in the 
words édpy uu) dtvwrrar draddoat, yryvwoKover.? 

Another indication of the judicial character of the arbi- 
trator is shown by the fact that if a witness properly sum- 
moned did not appear, the litigant could at once file a dixy 
Arouaprupiov against him before the arbitrator. In the only 
known case, 4pollodorus v. Timotheus, Antiphanes, a wit- 
ness for the plaintiff, was charged with \urouaprupiov. Apol- 
lodorus says the arbitrator refused to give a decision against 
Antiphanes, the defaulting witness (od xaredujra). It is im- 
possible to say why the arbitrator did this. The best sug- 
gestion 1s that Apollodorus, relying on the promises of the 
witness to appear and testify, did not summon him properly.‘ 
Beyond this it is unprofitable to speculate what the arbitra- 
tor could have done had he adjudicated the case. Leisi’s guess 
is as good as any: 

Uber das Urteil ist es schwer, eine Vermutung aufzustellen; vielleicht 
enthielt es fur den Beklagten die Alternative, die Gebthren des Klagers 
zuruckzuerstatten und jetzt noch Zeugnis abzulegen, oder bei Unterlassung 
der Aussage eine grdéssere Busse, vielleicht an den Klager, zu bezahlen; 


diese Busse wird wohl schatzbar gewesen sein, wie Meier, 4#t. Proc. 500, 
will.s 


t Arist. 4th. Pol. lv. 5; Harrell, Public Arbitration (“University of Missouri 
Studies”) pp. 21 f. 

2 Arist. 4th. Pol. liti. 2. Occasionally private arbitration closely approximated 
public arbitration in this respect: éxetvor 6’ elroy uty, et wev émitpérormey abrots 
dore Ta Sikaca dtayvaevar, odk dv pacay diartfoa .... € 6 Edoopev abrods yrdvar 
Ta cuudepovta Tao epacay Srartnoev (Isaeus ii. 30). 

3 Demos. xlix. 19. 

4 Lipsius, op. cit., p. 785. Leisi’s suggestion (Der Zeuge, p. 51) that the promise 
to appear was not made before witnesses is to be rejected because a dixn Acrouaprupiou 
would lie whether the witness promised or not. Cf. supra, pp. 141 f. 


MOD. cil... D- 152 
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Nothing shows more clearly that an arbitrator was a real 
judge than the provision for redress in case a litigant felt he 
had been wronged by an arbitrator: éorw 6€ kal eioaryyerd- 
New eis Tovs drartnras édy Tis adiKnOH bro Tod diarrnTod, Kav 
TWos KaTayvaow ariodcbar Kerevovow ot vouor: Edeots 6’ 
éori kai rovros.t The nature of the wrongs contemplated 
is not specified, but it is clear that the eisangelia was 
not based upon the award itself, for that could be ap- 
pealed. The grievances must have arisen out of the conduct 
of the case. In the forensic speeches the litigants have little 
to say about irregularities permitted or committed by the ar- 
bitrator in the conduct of the case. Apollodorus, in prosecut- 
ing Stephanus for perjury, says that when the original case 
came to trial on appeal an important document was not to 
be found in the éxivos. His suspicion, however, was not di- 
rected against the arbitrator but against the section of the 
Forty in charge of the case in whose custody the documents 
were kept.? Unfairness might be exhibited in granting or re- 
fusing continuances or failing to check obstructive tactics on 
the part of a litigant. It is wholly unlikely that the arbitrator 
would refuse to file and seal up any deposition or document 
offered. In any event, the severity of the penalty prescribed 
by law, complete atimia, shows that ample precautions were 
taken to prevent the abuse of the unusual judicial powers 
granted to a single individual. As there is no trace of an 
euthyna for arbitrators,’ this impeachment was all the more 
necessary. The purpose in having it brought before the as- 
sembled arbitrators was to have the matter first examined 
by men familiar with the duties of an official arbitrator. 

Lipsiust regards the words édeous 8’ éori Kal tovros as 
proof that a condemned arbitrator had a right of appeal, but, 
as we shall see, similar phraseology in the case of dokimasia’ 
does not, in the face of other considerations, mean that there 


t Arist. Ath. Pol. lit. 6. 3 Lipsius, op. cit., p. 232, n. 46. 
2 Demos. xlv. 57-58. AT bid D231. 
5 Arist. Ath. Pol. xlv. 3; lv. 2; cf. infra, pp. 243 f. 
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was an appeal. In the only recorded case of an adverse ver- 
dict by a board of arbitrators? the case did come before a di- 
castery, but there is no sure indication whether it was a mat- 
ter of routine required by law or an appeal by Straton.3 
Demosthenes’ account of the disfranchisement of the arbi- 
trator Straton is given in a way to bring out the animosity 
of Midias against Straton.4 An example is the virtual sup- 
pression by Demosthenes of the action of the dicastery who 
confirmed the verdict against Straton. If Straton was able to 
obtain pyre cvyyvmuns pnre NOyou pyre émveckelas pndeuras,> 
the dicastery was not less blameworthy than Midias. Under 
these circumstances it is not to be expected that the story 
of Demosthenes would be of any assistance in determining 
whether égeots was an “appeal” or a “reference.” Since he 
almost ignores the action of the dicastery in order to fasten 
all blame on Midias, it is not to be expected that there would 
be any allusion to an appeal to a dicastery by Straton. 

aes et there is nothing decisive in favor of either ‘“‘ap- 
peal” or “reference” in this type of case. But there is one 
Speers that cannot be lightly dismissed even if it be 
not decisive. It is wholly contrary to Athenian ideas and 
practices to permit a group such as the arbitrators, assembled 
neither by election nor by lot nor subject to account at the 
end of the year, to impose such a severe penalty. The right 
of appeal may have proved to be a sufficient guaranty against 
abuse of delegated judicial power,° but a better guaranty was 
to make the verdict subject to review by a dicastery. If the 
verdicts of the dou/é beyond five hundred drachmas had to be 


*Infavor of appeal in impeachments of arbitrators is the appeal from the 
decisions of individual arbitrators. These, however, dealt only with civil or private 
cases and involved no severe penalties. 


2 Demos. xxi. 81 ff. 


3 The words xal rodr’ éxapicacd’ abr@ (ibid. 91), as was pointed out first by Fran- 
kel (Die attischen Geschworenengerichte, pp. 73-74, n. 4), mean that the verdict of 
atimia was confirmed by a dicastery. Dobree’s emendation éxapicaé’ atré has not 
found favor, though King in his edition of 1901 prints it in his text. 


4 Cf. Ulpian on Demos. xxi. 83: cabpév éoriy bdov 76 Tept TOY XTpPaTwvA Mépos. 


5 xxi. gO. 6 Cf. Harrell, op. c#t., pp. 15 ff. 
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referred to a court, there is every reason to suppose that the 
same would be required in a sentence of atimia imposed by 
the board of arbitrators. The immediate effect of a sentence 
of atimia was the suspension of the arbitrator. Ulpian™ says 
that his award in the case out of which the eisangelia arose 
was quashed. If this be true, this case would have to be re- 
ferred de novo to another arbitrator. 

One is interested to inquire how far arbitration was a suc- 
cess. On the basis of a passage in Demosthenes it 1s argued 
that the majority of cases were appealed: kaitou arorov doxe? 
Mot €ivat, el ol wey AAAOL, OTaY OlwvTaL AdLKEtaBaL, Kal Tas TavU 
ptxpas dixas eis buas épraow.? This is perhaps about what we 
should expect. If a litigant refused to accept a settlement 
where he would gain at least a modicum of his claims, 
he would most likely reject an adverse verdict on the merits 
of the case. But inevitably when two men had agreed to 
accept a settlement worked out by the arbitrator as dvad- 
Aaxrhs, there could be no question of an appeal. Hence we 
may assume that the success of arbitration lay in the activity 
of the arbitrators as dsadXaxrai rather than as dcxaorai.3 

When the judicial function of the boulé was reduced to in- 
flicting penalties of not more than five hundred drachmas, 
the boulé was required by law to send to a dicastery all cases 
which in its opinion called for a more severe penalty: 

6 6€ Ojos adeld\eTo THs Bovdns TO OavaTrovty Kal deity Kal xpnuact 
Cnm.ovv, Kal vouov eOero, av Tivos GdtKEty 7 Bovdn KaTaYyVa 7} (nutwon, Tas 
KaTayvwoets Kal Tas ETiCnurwoes eloayew Tovs OecuobeTas eis TO OtKaTTH- 
plov, Kal 6 Te dv of dtkaoTal WndiowvTat, TodTO KUpLoy eivar.4 


There is no specific mention in Aristotle of a ré\os within 
which the boulé was supreme. The law as cited by Aristotle 
merely forbids the boulé to impose fines (yphuace Cnwodv) 
and the reader is left to suppose that all penalties in the way 
of fines (émufnuwoers) must come before the dicastery. But 


OD CtH, rbd eit 


3 One is reminded of Aristotle’s distinction between an arbitrator and a judge in 
the Rhetoric 1. 13. 19: 6 yap Suarrnrns TO Emveckés Opa, 6 5€ SikacTHs TOv vouov’ Kal 
TovTou évexa SrartnTHs EvpeOn Srws TO Ereckés ioxUp. 


4 Arist. 4th. Pol. xlv. 1. 
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an incident in a Demosthenic speech shows that the boulé 
could fine up to five hundred drachmas on its own authority.' 
No importance is to be attached to the fact that the conclu- 
sions and decisions of the boulé to be referred to a dicastery 
are called xarayvoces, émitnumoes, and xpices.? In effect 
KaTayvwcets, emuCnurwoers, and xpices were mere recommen- 
dations arrived at by discussion and voting. The procedure 
is described by the speaker in the above-mentioned speech,3 
where the words kal éred) & 7 dSiaxerporovety Fv 1% BovAr) 
TOTEPA OLKaGTHPLW Tapadoin H (nutwoee Tals TEVTAKOGLaLs, BaoU 
nv Kupla Kata Tov vouov show that the defendant had 
no option in the matter. It depended entirely on the boulé 
to determine whether the case was to be édéouos, 1.e., sub- 
ject to transfer to a dicastery, or settled by a fine of five 
hundred drachmas. The thesmothetai, on receiving the rec- 
ommendation of the boulé, automatically referred the matter 
to a dicastery. The recommended penalty (Strafantrag) 1s 
analogous to the riwnua proposed by a private prosecutor.‘ 
When the case came to trial in a dicastery one or more mem- 
bers of the boulé conducted the prosecution.$ 

Everybody is agreed that the transfer of the recommenda- 
tion of the boulé to a dicastery is not an appeal. But it has 
been maintained® that fines within the rédos of the boulé 
were subject to appeal on the basis of the following passage 
in Aristotle:’ 

Kpive. 6€ Tas apxas 9 Bovd) Tas mAEloTas, padiof’ doar xphnuata 
duaxerpifovcw" ov Kupla 6’ 4 Kplows, GAN edéoios els TO dukaoTHptov. 


™ Demos. xlvii. 43, quoted below. This is confirmed by a decree probably about 
423 B.c. (1G, I, 76, ll. 58 ff.). It has been pointed out by Wilamowitz (op. cit., II, 
196) that éwi in composition in émefnuwoes means fines “over and above,” “in 
addition to” the permitted fine; cf. Lipsius, op. cit., p. 45, n. 137. 

2 Cf. Arist. op. cit. xlv. 1, quoted above; Lysias xxil. 3. 

3 xlvii. 43; cf. Busolt-Swoboda, op. cit., p. 1046, n. 2. 


4 Cf. Demos. xliii. 75, where the é:BoAn of a magistrate beyond his 7éXos is called 
Tiunua. 


5 Lysias XXll. 3. 
6 Lipsius, op. cit., p. 198; Busolt-Swoboda, of. cit., p. 1046. 
(Ath. Pols xiv. 2: 
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e£eaTe 6€ Kal Tots ldwras elcayyeAdAev Hv av Bolr\wyTar TOV apxav wy 
xXpHabar Tots vouots. eheots 6€ Kal ToUTOLs éoTly els TO OtKaTTHPLOV, EaV 
avta@v 7m Bovdy KaTayve@. 


The trial of officials here mentioned would seem to have 
arisen out of the monthly audits required of officials. These 
audits were conducted by the /ogistai of the senate chosen 
by lot from the senate,’ as distinguished from the annual 
auditors allotted from the general citizen body. Presumably 
they handled the monthly audits much the same way as the 
annual ones were handled by the other /ogistai. If the audi- 
tors found nothing wrong, they so reported to the senate and 
the official was given, so to speak, a clean bill of health. If 
the auditors were not satisfied, or if a private individual 
brought a charge of illegality (uy) xpfoOar rots vduors), the 
senate tried the case. One would naturally suppose that in 
these cases also, although they affected officials only, the 
judicial power of the boulé would be the same as in cases 
involving private citizens, viz., its authority would be final 
in fines of five hundred drachmas or less. 

If the passage refers to a real appeal we have here a dis- 
tinction in the treatment of officials and ordinary citizens 
before the boulé, about which Lipsius is rightly disturbed. 
But he nevertheless perseveres in his opinion, ““Wiewohl man 
nicht einsieht, warum allein bei den Beamten der Appella- 
tion gegen solche Bussen gedacht wird.’? There is no parallel 
to such a distinction. It is wholly out of accord with the 
general Athenian attitude toward official responsibility to 
give appeal to an official condemned by the boulé and deny 
it to the rank and file of citizens. The theory of Lipsius in- 
volves two serious objections. A 7rédos is fixed within which 
we are told that the boulé is xvpia.s Just what does xvpia 
mean? Aristotle constantly uses xipros in the sense of “hav- 
ing full authority.” Of the daodéxrar he SayS: Ta wey péexpe 
déxa dpaxpav ovTes KUptor, TA 6’ GAN’ Els TO biKaoTHpLOV Eioayor- 


t Tbid. x\viii. 3: KXnpotor 6é kai NoytoTras &E abr&v ot Bovevrai deka Tods oytov- 
bMeévous Tals a&pxXats KaTa THY WoUTavelay ExdoTnV. 


VORA pelos tao 7s 3 Demos. xlvii. 43, quoted above. 
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res Guunva.* There is no doubt of the meaning of xtbpiou here? 
or of xipior as used of decisions of the dicasteries.3 Surely 
xupia has in Demosthenes xlvii. 43 the same meaning as else- 
where, where it is used to characterize judicial authorities 
and their decisions. 

The other objection is the discrimination in favor of an 
official whom the senate thinks guilty as contrasted with an 
ordinary citizen similarly situated. The apparent difficulty 
is easily dissolved by interpreting édéo.uos to refer not to 
Kpioets Within the rédos, of which Aristotle makes no men- 
tion, but to those that exceeded five hundred drachmas, 
where there was no appeal but an obligatory reference. 

Aristotle mentions ephesis in connection with the dokimasia 
of the newly chosen members of the boulé and the nine ar- 
chons. The outgoing boulé conducted this scrutiny first: 
dokiuacer d€ Kal Tos BovAEevTAaS TOvs TOV baTEpoy évtavTOoV BovdEvGOP- 
Tas Kal Tovs évvéa ApxXovTAas. Kal TpOTEpoV meV HY ATrOdoKLWaCAL 
kupla, vov d€ rovrous épecis éorw eis 7d Stxacrhpiov.4 Aristotle 
seems to say here that ephesis in his day was permitted only 
to those who were rejected. In other words, this was a real 
appeal. But in a later and more elaborate statement he puts 
the matter in a different light: 

dokyuatovrar 6 ovToL TpaTov wey ev TH BouAH Tots wevTaKoclots, WAV 
TOU Ypaumarews, ovTos 6’ ev diKacTyplw povoy, wamep of GAOL ApxXovTES 
TavrTes yap Kal of KAnpwTol Kal of XELpoTovynTol SoKkiuacbEvTes ApxXovaLy), 
of 0’ évvén GpxovTes EV TE TH BovAH Kal wad & dikaoTypiw. Kal mpoTEpov 
pev ovK HpxXev OvTLW’ arodoKiaceey % BovdAn, viv 6’ Edecis EaTLY eis TO 
OukaoTHpLov, Kal TOUTO KUpLOV EoTL THS OoKLuactas.® 
Lipsius® alone among the scholars who have dealt with doki- 
masia’ does not believe that the nine archons were required 
to undergo two scrutinies. But the contrast between the ofh- 
cials who appeared é dixaornpiw povov and the nine archons 


t Ath. Pol. lh. 3. ? Lipsius, op. cit., p. 100. 
3 Arist. 4th. Pol. xlv. 1; cf. Plato Crito 50B; Andoc. i. 88. 
With. Polexiv. 3: 5 Ibid. lv. 2. OP da tye ginny Ma 


7 Busolt, Die griechischen Staats- und Rechtsaltertiimer, p. 223; Busolt-Swoboda, 
op. cit., pp. 470, 1045; Hermann-Thumser, Lehrbuch der griechischen Staatsalter- 
tlimer, p. 607. 
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who were scrutinized mp&rov péev & rH Boulf.... Kal wadw 
év dtxacrnpiw leaves no doubt that the dokimasia in the 
court was obligatory and not the result of appeal. But the 
matter is finally settled by a passage in Demosthenes: ero 
6 Dorkwy.... Tovs pev Oecpobéras Tovs él Tovs vomovs KAnpov- 
mévous dls dokisacbevras apxew ev Te TH BovrAH Kal map’ bury 
év TO Oixaornpiw.t So precise an expression as dls doxiuacbévras 
is quite inappropriate if the second dokimasia depended upon 
occasional appeals. Still further confirmation not hitherto 
noticed in this connection may be found in Aristotle’s 
account of the procedure in dokimasia. After the candidate- 
elect answers the questions put to him and produces his 
witnesses, the official in charge asks: 

“Does anybody wish to bring a charge against this man?” And if 
any accuser is forthcoming, he is given a hearing and the man on trial 
an opportunity of defense, and then the official puts the question to a show 
of hands [éacxecporovia] in the Council or to a vote by ballot [Pidos] in the 
Jury-court; but if nobody wishes to bring a charge against him, he puts the 
vote at once; formerly one person used to throw in his ballot-pebble, but 
now all are compelled to vote one way or the other about them, in order 
that if anyone being a rascal has got rid of his accusers, it may rest with 
the jurymen to disqualify him.? 


This passage shows the manner of voting in the boulé and 
the dicastery when an accuser appears, a show of hands in 
the boulé and a ballot in the dicastery. This process applies 
both to those who are scrutinized in the dicastery only and 
to those scrutinized first in the boulé, then in the dicastery. 
But the words éap 6é undels BotAnrar KaTnyopely, evOds Sidwor THD 
Wiidov show that in all cases the dicastery alone can finally 
accept a candidate. 

The double dokimasia required both of members of the 
boulé and of the nine archons effectively disposes of the ques- 
tion of an appeal. Ephesis in both cases means obligatory 
reference to a court.3 Aristotle’s statement that there was 


1 xx, 90; cf. Cloché, REG, XXXIV, 240, n. 1. 
2 Arist. Ath. Pol. lv. 4 (trans. Rackham). 


3 Lipsius, in his preoccupation with the theory that ephesis in Aristotle always 
means “‘appeal,” brushes aside too lightly the opposing arguments. 
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ephesis for those rejected by the boulé! is, as we have seen, 
apparently inconsistent with his later statement that the di- 
castery is the final authority in dokimasia: kai rotro (76 61- 
KagThplov) KuUpiov éote THs Soxiwactas.2 The discrepancy, ap- 
parent rather than real, may be due to the brevity and suc- 
cinctness of the statement. It was quite as important from 
the standpoint of democracy that a dicastery should check 
the acceptances as well as the rejections of the boulé to pre- 
vent undesirable citizens getting into office by bribing in- 
tending accusers: iva, dv tis rovnpds dv amadddén Tos KaTnY6- 
pous, €ml Tots dukagTats yéryynrat ToUTOY aTrodoKLUaoaL.? 

Athenian magistrates were permitted to fine anyone who 
obstructed them either actively or passively in the perform- 
ance of their official duties.4 If the fine (ér:BoAn) exceeded 
a fixed limit (7édos), the magistrate had to take the matter 
to a dicastery, which could either confirm or remit the fine. 
It has been argued that even a fine within the ¢e/os could be 
appealed. There is no direct evidence to support this view; 
but there are some indications that deserve consideration.§ 
In the law cited by Demosthenes the only reference to the 
court is when the sum exceeds the fe/os, and then it becomes 
and is called a ¢imema. There is no mention of an ephesis. 
Also in point is a case in Lysias which has already been dis- 
cussed,° and it is unnecessary to repeat the arguments used 
there. So far as this case goes, it may be confidently asserted 
that there is no feature of the case that cannot easily be 
explained by assuming that in this case the epibo/é was be- 
yond the competence of the magistrate and required court 
action to confirm it. The fact that the defendant nowhere 


bie, JE Ae Be 2 Tbidsly oo: 3 Tbid. 4. 


4 Demos. xliii. 75: éayv 5€ Tis WBpitn 7H wovpf Te mapdvopuor, Kbptos EoTw (6 apxwr) 
émiBarrAew Kata TO TédOS. Edy JE peElfovos Knuias SoxH aékos elvar, mpooKadred apmeEvos 
mpomeuTTa Kal Tiunua émcypayapevos 6 Te dv Soxp abT@, eloayayéTw eis THY HALaLav. 


5 The argument drawn from a decree (JG?, II, 1177) of the deme Piraeus is not 
pertinent. The fine in this case to be imposed is not the normal fine as in the case of 
other magistrates. Here the demarch is instructed and empowered to inflict a fine 
in case of certain infractions and to take the matter to court. In point of fact, by 
the terms of the decree he becomes a public prosecutor and the epibolé is a timema. 


Oixs clasupra, |, 279 ft. 
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explicitly mentions this feature of the case is no objection 
to this view. In fact, the words oiire eis Suxaorhpiov eicedOdv- 
Tes Ta Tpaxbevra’ imply very clearly that the action of the 
generals was not xvpia until taken to a court by them and 
not by the defendant by way of appeal. The case finally 
reached the court by an apograph® brought by someone who 
hoped to profit by it. 

The word égeots occurs in an inscription of 446-445 B.c. 
recording the terms granted to the Chalcidians after their 
unsuccessful attempt to secede from the empire. The so- 
called resolution of Archestratus, an amendment to the act 
of settlement, is as follows: 

"ApxéoTpatos eime’ Ta wey GAXa Kabamep ’AvTikdyjs’ Tas de evOivas 
Xadkwoevou kata copay avtav etvar ev Xadktdu kabarrep AOnvynow ’AOnvaiors, 
wAnY ouyns Kal Oavatovu Kal ariyias. Tepl 6€ ToUTwWY edeow etvar ’AOnvate 
és THV HALaLaY THY TV OecuobEeTaY KaTAa TO hondiaua TOV Onuov.3 


The word eiOtvas here has not the technical Athenian mean- 
ing of “audit” but means “legal punishment.” There are 
three possible procedures suggested by ephesis here: it may 
mean appeal in the true sense, as Lipsius believes;4 it may 
mean that sentences of death, beans vata or atimia ‘imposed 
in local courts must be taken to Athens for review by a di- 
castery; it may mean that cases involving the penalties of 
death or exile or loss of civil and political rights, whether 
tlunro. OF atiunrot, Were reserved cases to be tried in Athens 
in the first instance. 

Pseudo-Xenophon devotes considerable space to a discus- 
sion of Athenian judicial control of the empire. The text of 
the first sentence of the passage is evidently corrupt, but the 
significant parts of the discussion are abundantly clear. 

With regard to the allies, the popular party has a hatred for, and brings, 


as appears, malicious accusations against the best men among them, know- 
ing that the ruler must in any case be hated by the ruled, and that if the 


Psy sine txeulee 2 Lipsius, op. cit., p. 299. 


3I1G?, I, 39; Hicks and Hill, Greek Historical Inscriptions, 40; Tod, Greek 
Historical Inscriptions, 42; Dittenberger, Sylloge inscriptionum Graecarum?, 17. 


4 OD Chis. P..9 JO 
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rich and responsible classes in the cities become strong, the ascendancy of 
the democratic party at Athens will endure for but a very short time; for 
this reason, then, they deprive the good of their civil rights and property, 
and get them exiled, and put them to death, and they help on the bad. 


It is clear from these words that the Athenians in their own 
courts condemned individual allies to disfranchisement, 
banishment, death, and heavy fines: rov’s wey xpnorovs ati- 
povor Kal xpyuata admatpovvTar kal E€eNaUVOvTaL Kal ATOKTELVOUCL. 
Kalinka takes the words xphuara adatpodvra to refer to con- 
fiscation of property that followed or rather was included 
in the sentences of banishment and death. The order of the 
words is against this view as well as the fact that a sentence 
of death or exile against a citizen of a subordinate state 
condemned for high crimes or misdemeanors surely included 
confiscation of property. Consequently, there was no occa- 
sion to mention it. 

In the amendment of Archestratus we find no mention of 
confiscation of property, merely banishment, death, and dis- 
franchisement, but the amendment must be read in connec- 
tion with the decree of Diognetus where in the oath of the 
boulé and the dicasts property is mentioned: ovéé xpjuara 
adarpnoouat aKxpitov ovderds.2 It would seem likely rather 
that the words ypjuara ddarpoovra refer to ruinous fines such 
as are contemplated in Aristophanes: rév 6€ cuupdxwv eoevov 
Tovs maxeis Kal mAovalous, airias av mpooribévtes.2 Here there 
can be little question of anything but a fine. In any event, 
the passage in Pseudo-Xenophon shows that the penalties 


Const. of Athens i. 14 ff. (trans. Brooks, using text of Kalinka). 
a7G?, 1, 39; le 8-9. 


3 Peace 639-40. A passage in the Wasps 287-89 also refers to wealthy and in- 
fluential inhabitants of the Thraceward cities who were suspected of being dis- 
affected and were harassed by perpetual persecutions, as Rogers points out: 

Kal yap avnp twaxvs HKeL 

TOV TpoddvTwy Taal Opakns’ 

év Omws EyXUTPpLEts. 
Starkie, following Miller-Striibing, attempts to identify the dvjp mwaxts with 
Thucydides, but the arguments are far from convincing. Cf. also Knights 262 ff., 
and Antiph. v. 78, where a wealthy citizen of Mytilene is said to have emigrated to 
Aenus to escape the sycophants. 
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of disfranchisement, banishment, and death were imposed 
upon guilty citizens of subordinate cities by Athenian courts. 

We learn from the Archestratus amendment that there 
was an ephesis to Athens for natives in case of serious crimes 
involving penalties of death, banishment, and disfranchise- 
ment. Lipsius believes that ephesis here as elsewhere means 
appeal, not reference. The passage of Pseudo-Xenophon al- 
ready quoted is a general statement that the Athenians ban- 
ished, executed, and disfranchised citizens of the subordinate 
state. But in a later passage where he ironically justifies this 
system of judicial control he says: “While remaining at home, 
without sending out ships, they manage the allied cities and 
protect the commons while they ruin their opponents in the 
courts.”’ He means, of course, the Athenian courts. The al- 
ternative to trial at Athens 1s trial in the local courts. “If 
each of the allies tried their lawsuits at home, out of hatred 
for Athenians, they would have destroyed those of their own 
people most friendly to the Athenian commons.’ In brief, 
by this system the Athenians protected pro-Athenians from 
death, banishment, or disfranchisement by sentence of the 
local court and at the same time saw to it that they had the 
opportunity to punish anti-Athenians by imposing these 
severe penalties in their own courts. The only certain way 
to carry out such a system without fail was to reserve all such 
cases for trial in Athens. According to Pseudo-Xenophon, 
this is precisely what they did: rods cuppydyous dvayKacovar 
mre éml dixas “AOnvate.2 If Pseudo-Xenophon is right, 
ephesis in the Chalcidian act of settlement means not appeal 
but obligatory reference. It is true Pseudo-Xenophon is writ- 


* Const. of Athens i. 16. Opinion is divided as to whether or not a democratic 
form of government was the rule in Athenian dependencies; cf. Kalinka, Die 
Pseudoxenophontische ’A@nvaiwy UoXtreia, pp. 151, 153; Walker, CAH, V, 471-72; 
Robertson, CP, XXVIII, 50-53. But in any event there was always a more or less 
dangerous pro-Spartan and oligarchic group. Athens’ judicial restrictions were 
intended to prevent or check sfasts. 


2 Const. of Athens i. 16; cf. Athenaeus 1x. 407); kad’ dv 6& xpdvov Oadaccoxparodrres 
"AOnvator aviyov eis doTv Tas vnowwrikds dixas. It was common Greek practice to 
oblige subordinate states to try their cases in the courts of the sovereign state; cf. 


Herod. v. 83. 
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ing twenty years later than the Chalcidian decree and there 
may have been changes, but the decree says explicitly that 
the ephesis was xara To dofdioua Tod Shyov. This is taken to 
mean that ephesis in such cases by a general law was appli- 
cable to all subordinate cities. The case of Mende, where 
upon the suppression of a revolt in 423 B.c. the Mendeans 
were permitted to try in their own courts any of their citi- 
zens suspected of causing the revolt, is an exception that 
proves the rule.? 

It is clear that there was considerable current criticism of 
the Athenian judicial restrictions in overseas communities. 
The Athenian apologist in Sparta on the eve of the war de- 
votes a paragraph to the charge that imperial Athens was 
fond of adjudication (¢idodixety).3 His defense rests entire- 
ly upon the reciprocity involved in suits under specific 
treaties which Athens had negotiated both with her allies 
and with others (é rats EvuBoratas dixars). Nothing is said 
about criminal cases. If the ephesis to Athens was optional, 
it is difficult to see why neither the fifth-century apologist 
nor Isocrates* in the fourth century said so. It would not 
have afforded a complete rejoinder to criticism either cur- 
rent or retrospective, but it would have confused the issue 
in favor of Athens. No rhetorician worthy of the name could 
have missed it. 

The only sure way for the Athenians to be certain that 
these special cases would actually be brought before their 
courts was to make the ephesis obligatory. It was not enough 


1 Robertson, Administration of Fustice in the Athenian Empire (“University of 
Toronto Studies in History and Economics,” Vol. IV, No. 1), p. 55, discusses the 
question with a citation of the literature. 


SPE Ceiveel jou: 3 Ibid. i. 77; cf. Bonner, CP, XIV, 284-86. 


4 The impression one gains from Isocrates is that overseas cases were tried in 
Athens not at the option of the litigants concerned but by the will of Athens; cf. 
Isoc. iv. 113; xii. 63, 66. The last passage is as follows (trans. Norlin): “For example, 
in the present instance, if they bring up the fact that the lawsuits of the allies were 
tried in Athens, is there anyone so slow of wit as not to find the ready retort that 
the Lacedaemonians have put to death without trial more of the Hellenes than 
have ever been brought to trial and judgment here since the founding of our city?” 
The passages cited above from Aristophanes convey the same impression. 
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to rely upon appeal. There could be no certainty that such 
cases would be appealed. It may at first sight seem certain 
that no man would fail to appeal against such severe penalties. 
But it would be rash to assume that means could not be found 
to dissuade a man from appealing a sentence of atimia. If 
courts could be found to disfranchise a man, means would not 
be lacking to put pressure upon him to submit to the decision. 
With the death penalty it would be otherwise; no man would 
submit to death if an appeal might save him. But an appeal 
could be prevented in another way. The Athenian boulé on 
more than one occasion’ condemned a man to death ultra 
vires and executed him without referring the matter to a 
dicastic court as the law required. What the boulé could do 
in Athens an overseas court could certainly do. These risks 
might have been avoided by a strict system of supervision 
and reprisals, but in such cases an ounce of prevention is 
worth a pound of cure. It was simpler to follow the Greek 
theory of political and judicial subordination and compel 
“their dependents to sail to Athens for the adjudication of 
suits,” as Pseudo-Xenophon says they did. These various 
considerations should dispose of overseas appeals. 

There remains a further problem. Just how was it possible 
to determine what cases came under the exception? Where 
the law fixed the penalty as either death, or exile, or atimia, 
the matter would be simple; but where the penalty was as- 
sessed by court, it would be necessary to wait until the trial 
was over and then send the case to Athens for retrial. A much 
surer and more practical procedure would be not to allow 
the local courts to go through the motions of trying such 
cases. Where the law provided one of the forbidden punish- 
ments or the prosecution asked for it as the ¢imema, at the 
anakrisis or preliminary inquiry the case could be assigned for 
trial in Athens.? This is precisely the procedure of the doulé. 


t Arist. 4th. Pol. xl. 2; cf. Lysias xxii. 2. 


2 The entire conduct of the anakrisis could scarcely be in the hands of Athenian 
officials, for it would have been necessary for them to handle all criminal cases, a 
formidable task. Cf. Lecrivain, in Darem.-Saglio, s.v. “Ephesis”: “On sait que, dans 
la premiére ligue maritime, Athénes a réservé a ses héliastes le jugement de tous 
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It did not try a serious case but recommended a suitable 
penalty and sent the case to a dicastery.? 

Unfortunately there is only one recorded case in which a 
crime committed overseas was tried in Athens.? Euxitheus, 
a citizen of Mytilene, was tried by the process of apagogé for 
the killing of Herodes, who appears to have been an Athenian 
citizen resident in Mytilene.3 Probably he was one of those 
who emigrated from Athens as a settler on confiscated land. 
That there was some official investigation of the disappear- 
ance of Herodes cannot be questioned. No freeman could be 
tortured without official sanction and supervision. It was 
quite otherwise with the slave who was the property of the 
relatives of Herodes. Euxitheus was never himself present 
at any inquiry so far as is known from his own account. This 
was due in part to the fact that he had gone to Aenus, where 
his father resided, without any notion that he Would! be 
suspected. Furthermore, the torture of the slave at first and 
the torture of the freeman were intended in all probability 
to secure a confession of their guilt or complicity. When this 
failed to solve the disappearance of Herodes, the suspicions 
of his friends were directed toward Euxitheus. The letter,‘ 
whether genuine or forged, and admissions of a slave con- 
stituted the basis of action.’ But this case gives no real help 
in determining whether the investigation was conducted by 
local or Athenian overseas officials. There is a wide diver- 
gence of opinion as to the identity of rots &pxovcr in section 
47, but we may be certain that the investigation of the dis- 
appearance of an Athenian resident in Mytilene after the 


les procés et délits qui ont trait aux institutions fédérales. [1 en est de méme des 

crimes privés qui entrainent la peine de mort, l’atimie, l’exil; instruction de Paffaire 

peut avoir lieu dans la ville soumise, mats le jugement appartient aux héliastes, 
présidés par les archontes thesmothétes.” 


1 Cf. supra, pp. 240f. 3 Cf. Jebb, Attic Orators, 1, 55. 
2 Antiph. v. 4 Antiph. v. 53. 


5It is interesting to observe that Euxitheus meets it not by questioning the 
writing but by etkota arguments; cf. Bonner, Evidence in Athenian Courts, p. 80. 
On two occasions it was claimed that slaves could detect changes made in documents 
they had written (Demos. xxix. 21; xxxili. 17 ff.). 
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revolt would not be trusted wholly to local officials. But 
even if it could be shown that they were Athenian overseas 
officials, it is of little value, because the crime involved not 
natives of Mytilene but a native and an Athenian. The case 
affords no help in determining the procedure in overseas 
crimes involving natives only. 

The matter may be approached from another angle. If 
Athens required certain reserved cases to be tried in Athens, 
there must have been some agency to see that the law was 
enforced. It is known that Athens had a very large number 
of overseas officials.2, Among these overseas officials the ézic- 
korrou receive considerable attention from the lexicographers,3 
but all they tell us is that these men were sent to the subordi- 
nate cities émucxéWaobat Ta Tap’ éxdoTo.s OF Ta TOUTWY TpaYLUaTa. 
To this information, which is mostly etymological, Aristoph- 
anes adds a valuable hint. In the Birds‘ an episkopos appears 
with a pair of voting urns, saying that he has been chosen 
by lot and showing his credentials. It is an ill business ex- 
tracting information about Attic legal institutions from a 
comedy, but the association of an episkopos with judicial 
ballot boxes at least justifies the surmise that in the subordi- 
nate cities the episkopos had some relation to the imperial 
judicial system. He is introduced merely as a figure common 


‘Lipsius (op. cit., p. 873, n. 23) contends that the reference is to the Eleven, 
while the view that the Athenian magistrates resident in Mytilene are meant is 
advanced by Bockh, Staatsh. d. Athener, I, 480, n. e; Busolt, Griech. Gesch., II, 227; 
Frankel, De condictone, jure, jurisdictione sociorum Atheniensium, p. 17; Gilbert, 
Const. Antig., p. 432, n. 1. Robertson (0p. cit., pp. 57-64) has a full discussion of 
Athenian overseas officials. [G?, I, 60 reads dexouévous instead of the restoration 
érimednTas Or Emtoxorovs known to Robertson in 1924. 


2 Arist. Ath. Pol. xxiv. 3 puts the number at seven hundred. This number has 
aroused much suspicion. The latest editors, Kenyon (Oxford) and Opperman 
(Teubner), both query it. Sandys accepts it without question and lists enough 
types of overseas officials to quiet any doubts. Apart from cleruchies which had 
officials, there were well-nigh one hundred and forty subordinate cities in the empire 
(Meritt and West, Harvard Studies, XX XVII, 98). Kalinka (op. cit., pp. 168 f.) 
thinks the number none too large. It may be an accidental repetition in round num- 
bers of the number of home officials. But in any event the number must have been 
very large, perhaps more than seven hundred. 


3 Cf. Robertson, op. cit., p. 60, for full citations. ATO32 and .105 3% 
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throughout the Athenian Empire." It has been plausibly sug- 
gested that the episkopoi were charged with the task of 
checking the lists of criminal cases and making sure that those 
in which the law required or the prosecution demanded a 
forbidden penalty were sent to Athens for trial.? But even if 
this conjecture be unacceptable, its rejection in no way in- 
validates the conclusion that ephesis in the overseas cases 
meant reference and not appeal. 

The ecclesia, as the supreme body in the state, exercised 
the pardoning power which in modern states is the privilege 
of monarchs or presidents. In the exercise of this power the 
ecclesia quashed or annulled the verdicts of the dicasteries. 
Alcibiades, for example, when charged with impiety, was con- 
demned to death in absentia by a dicastery.4 Later the as- 
sembly voted his return. Dorieus, a Rhodian, became a rebel 
and joined the Spartans during the Peloponnesian War. He 
was summoned to Athens for trial and, failing to appear, was 
condemned in absentia.© Xenophon does not say that he was 
tried by a dicastery, but it was the general practice of Athens 
to try traitors from overseas before a court presided over by 
the thesmothetai.’? Eventually Dorieus was captured 1n a na- 
val engagement and taken to Athens. According to law, the 
sentence already passed upon him could have been executed 
without further ado. But, owing to the fact that he was a 
famous athlete, he was released by the assembly.* Beyond 
this we cannot follow the case. It is idle to inquire what was 
Dorieus’ status in the future. At all events his sentence of 
death was quashed by the assembly. This was not at all an 
appeal in the regular sense, but rather a pardon granted to 


«Cf. Robertson, op. cit. p. 61. Whatever view one may take of the Birds, it 
reflects a number of the features of the Athenian imperial system. 
LTT Me versepe 


3 For a discussion of reference to Athens of cases from subordinate cities under 
the second Athenian Empire cf. supra, I, 317. 


4 Thuc. vi. 61. 7; for details cf. supra, I, 301 f. 
5 Thuc. viii. 97. 3. 7 Cf. Robertson, op. cit., p. 68. 
DOG ads CIEE TES GY. 8 Paus. vi. 7. 4-5. 
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a convicted rebel permitted to appear before the assembly’ 
as a prisoner of war to make a plea for pardon. No doubt the 
friends who were instrumental in saving him from immediate 
execution brought the case before the assembly and support- 
ed his plea. 

Antiphon? refers to a different type of case, where the Hel- 
lenic treasurers were all condemned for peculation. All but 
one, Sosias, were executed before it was discovered that none 
of them was guilty. Normally one would expect that the dis- 
covery of new evidence would result in a new trial and acquit- 
tal if the dicastery deemed the evidence reliable. But in this 
case the evidence was presented to the ecclesia and Sosias 
was released from the custody of the Eleven. 

Tov 6’ evds TOUTOV (Lwalay bvouda hac aT elvar) KaTEyYWOTO pEV HON 
Bavatos, éreOvnker 6€ ow Kal év TOUTM EdnAWON TH TPOTH aTwrAWNEL 
TQ XPHMATA, Kal 6 avi aTNXOn VITO TOU dnuou TOU UuETEPOV TapadEdomevos 
non Tots evoeka.3 
Here the ecclesia reverses a court verdict on the basis of 
new evidence. 

In the cases of Dorieus and Alcibiades the question of 
their guilt or innocence played no part in the action of the 
assembly. Dorieus was released because the Athenians ad- 
mired his athletic prowess. There was so little certainty of 
the guilt of Alcibiades in the first place that his enemies 
feared to try him while the army recruited for the Sicilian 
campaign was still in the city. The reasons for his recall were 
political. Sosias, however, was proved to be innocent to the 
satisfaction of the ecclesia. To this extent the case resembles 
a retrial rather than a pardon. 

The amnesty laws passed in Athens on rare occasions 
granted pardons in wholesale fashion, with a few traditional 
exceptions,‘ to all who were wholly or partially disfranchised 
(47 uot) by the courts. Sometimes the atimia, complete or 

t Tbid.: ws 6& és éxxAnolav ovvedOdrtes Gvdpa ottTw weyar Kal 56Ens és TOTOUTO HKovTa 


3 , 2 , > U , lg 2 > * et , A > “ 
eacavTo & oxnuaTt aixuadrwtou, peraminre odio és avTov h yvapun Kal aredOery 
agiacuv. 


2 v. 69-70. 3 Ibid. 70. 


4 For the exceptions to the amnesty law cf. supra, I, 104 ff. 
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partial, was prescribed by legal enactment as a punishment. 
Again, if a man failed to pay fines or damages assessed by a 
court he finally became atimos.? In these types of cases the 
unsuccessful defendant is restored by the amnesty to all the 
rights and privileges of full citizenship and his property is 
exempt from execution. 

Besides the quashing of court verdicts, the amnesty law 
halted pending suits that might have exposed the unsuccess- 
ful defendant to atimia. As we should say, the case was nol- 
prossed by action of the ecclesia. The only cases of this class 
mentioned in the decree of Patroclides were ypadal repi 
ebvvGv which had been accepted by the euthynoi but had 
not yet been brought before a dicastery.s 

The intervention of the ecclesia in the case of Lysimachus 
of the Scaffold already discussed‘ presents some interesting 
features in this connection. Aristotle’ gives the impression 
that the condemnation of Lysimachus by the boulé was the 
occasion for the enactment of the law restricting the powers 
of the boulé by depriving it of the right to inflict the death 
penalty, imprisonment, or fines. But it is more likely to have 
been the occasion of the re-enactment of the law after the 
revolutions. Eumelides is said to have rescued Lysimachus 
almost from the hands of the executioner who was on the 
point of carrying out the sentence of the boulé. According to 
Aristotle, a trial was subsequently held in a dicastery and 
Lysimachus was acquitted. At the same time a law was 
passed or revived restricting the judicial powers of the boulé. 
On what authority did Eumelides act? It is not likely that 
even the most determined citizen could force his way into 
prison and rescue a condemned criminal for whom the jail 
officials would be responsible with their lives. It is more likely 
that the matter was first brought up in the ecclesia. Perhaps 
on the motion of Eumelides, Lysimachus was turned over to 
the proper authorities (the thesmothetai) and tried before a 
dicastery. To insure against further u/tra vires actions on the 


t Andoc. 1. 74 ff. 3 Ibid. 78. 
SLUG 73: 4 Supra, 1, 337. 5 Ath. Pol. xlv. 1. 
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part of the boulé the law was re-enacted.' Here the ecclesia 
interfered not to quash a verdict but to insure that a man 
illegally condemned should be tried by due process of law. 
Indeed, the dicastery might have reached the same verdict 
as the boulé and have condemned Lysimachus to death. 

The doctrine of the finality of res judicata and autre fois 
acquit prevailed in Athens as in modern communities: of voor 
d€ OK é€Got Sls Tpds TOV adTOV TEpL THY a’TaY oUTE dikas oT’ EvOL- 
vas ore biadtxaclav or’ &AXO TovodT ovdey eivar.2, But Euxitheus, 
a client of Antiphon, claims that if the prosecutors fail to 
convict him as a malefactor (kaxotpyos) for killing Herodes, 
they can try him again as a homicide for the same offense. 
Indeed, he himself asks for an acquittal because he is being 
tried illegally as a kakourgos, and he expresses his willing- 
ness to submit to a trial for murder. As the prosecution 
had put death as the timema,4 Euxitheus would, on the second 
trial, be put twice in jeopardy of his life. There is a theoreti- 
cal distinction enough to save the rule of res judicata in law, 
but little practical difference between the two trials. When 
Fuxitheus says érera riunoly pou éroinoay, Tod voyou Keruévou 
Tov amokrelvayra avrarofavetv,® his slender justification for 
drawing a distinction between death by ¢imesis and death 
by law is that in the former case the Jury might convict and 
choose a lesser penalty proposed by the defendant himself. 
Hence the slain man would be deprived of his due. Antiphon 
relies upon the religious feeling he hopes to stir to obscure 
the sophistry of his plea. But ex parte statements must be 
dealt with cautiously. There is no certainty that if acquitted 
Euxitheus could have been tried again,° nor does the case 
show for certain that a man could be placed twice in jeopardy 
for the same offense. 

The procedures for examining the accounts of retiring 


™ For the tendency of the boulé to overstep its power cf. supra, I, 338-39. 


2 Demos. xx. 147. Plato (Crito 50B) refers to the law és ras dixas Tas dtxacbeloas 
mpoorarre: kuplas etvac. Cf. Demos. xviil. 224; xxix. 55. 


3 Antiph. v. 94-96. ATOIdA1O, $95.03185'. 5 Ibid. 10. 


° Cf. supra, pp. 211 ff., for a discussion of apagogé in murder trials. 
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officials present a curious feature which seems on the face of 
it to transgress the principle of res judicata. The /ogistai, in 
addition to the financial accounts, investigated offenses which 
were punishable with a fine. Aristotle’ mentions three: pecu- 
lation (kAwmfs), acceptance of bribes (6wpwv), and maladminis- 
tration (décxiov).?, This list of offenses seems exhaustive, as 
Lipsius holds. Each official was brought before a court for 
discharge or trial in connection with his accounts. If the /o- 
gistai and the synegoroi found no fault with the official’s ac- 
counts and actions in office, they took him before a court and 
recommended his discharge. The herald, however, asked ris 
Bobd\erar katnyopeiv.4 If any irregularities were discovered by 
the /ogistai or disclosed by a volunteer prosecutor, there was 
a regular trial with fines in case of conviction. 

But neither the sealed discharge nor a conviction fully 
released the former official. He had still to face possible 
charges, private and public, before the euthynoi. Aristotle is 
quoted to facilitate discussion of some important points: 

KAnpovdar b€ Kal evOivous, Eva THs PANS ExaoTNS, Kal Tapédpous dvo 
EKAOTW TOV EvObYwY, ols avayKatloy EoTL Tals aYyOpats KaTa TOV éTUVULOV 
Tov THs mpudNs ExaoTns Kabjobar, Kav Tis BovAnTAaL TLL THY Tas EvObVAaS EV 
T@ OtKacTnply SedwKoTwY, EVTOS TpLaV uEpaV ad’ hs EdwKe Tas EvOUVaS, 
evOuvay, Gy T idlay av Te Snuociay, EuBareobat, ypawas els mivak.ov 
NeAEUKWLLEVOY TOUVOUA TO TE AUTO Kal TO TOD dev'yovTos Kal TO AdlKnu’ 6 TL 
av éyka\n, Kal Tiunua émvypawapevos 6 TL ay a’T®@ Ookh, dldwow TQ 
eVOUvw 6 6€ AaBav TovTO Kal dvaKpivas, éav pev KaTAYV@, Tapadiowow 
TH Lev ida Tots OtKagTals TOLs KaTa Onuous, Tots THY HAH TaUTHY Elo ayou- 
ow, Ta O€ Onudota Tots DecpobeTars Emiypader, of dé OecpobeTar, Eav 


14 


TaparaBwow, mradw elodyovow thy ebOuvay eis TO dtKaoTNpLOY Kal O 
Ti av yraow ot dkKacTal, ToUTC KUpLoY EaTL.> 


The phrase réy ras etOivas é&v 7 Stxacrnpiw SedwxdtTwv should 
include not only those who received a discharge from the 
court on the recommendation of the /ogistai but those who 
had been tried either at the instance of the /ogistai or at the 


Abel o. Nv. 


2The meaning of 4écxtov is not explicit. Kenyon renders it “unfair dealing”’; 
Rackham translates “‘maladministration.” The offenses contemplated cannot be 
serious in Athenian estimation for the only penalty they carry is a fine. 


3 OD. cit., pp. 104 fF. 4 Aeschin. iil. 23. 5 Ath. Pol, x\vii. 4-5. 


258 THE ADMINISTRATION OF JUSTICE 


instance of a private citizen and had been either acquitted or 
fined.* If this be true, a retiring official was subject to a 
double accounting for his official acts. It must be assumed 
that there was a clear-cut division between the jurisdiction of 
the /ogistai and synegoroi and that of the euthynoi. It 1s diffi- 
cult to see how a retiring official could be given a discharge 
by one court and again before the final release of himself and 
his property? run the risk of condemnation as a former official 
without violating the principle of res judicata. This difficulty 
has been recognized.3 But it is not enough to say that the 
action of the court was “‘perfunctory”’ in the case of a man 
who “had rendered his accounts,” involving as it did the 
possibility of trial by a court for peculation or bribery or 
maladministration. The trial would be just as thorough as 
any normal Athenian trial was. It would be strange, indeed, 
to grant a man a discharge by verdict of the court finding in 
his favor in a trial prosecuted by the synegoroi of the logistai 
or a private prosecutor, and then in effect say to him: ““The 
verdict in these cases is not final as it is in others, and we re- 
serve the right for three days to hale you before another 
court if any prosecutor appears, whether the charge has al- 
ready been brought before or not.” Assuredly this is not the 
right explanation. There were two quite different examina- 
tions; Wilamowitz calls the first \éyos and the second ei@uva.4 
This distinctive terminology is not always used. For ex- 
ample, in the passage quoted above,’ the first stage is called 
eiOvvat. But quite apart from the terminology, the distinc- 
tion to which Wilamowitz draws attention is valid. When the 
logistai had finished their task, the euthynoi for a space of 


* The unsuccessful defendant who paid his fine had as truly passed his account 
as the official who had been acquitted or discharged without trial. 


2 For the restrictions put upon bmebOvvor cf. Aeschin. iii. 21. 


3 Koch, De Atheniensium logistis euthynis synegoris, p. 7; cf. also Lipsius, op. cit., 
pp. 105, 293. 

Op cél., lly 32. 

5 Arist. 4th. Pol. xlviii. 4-5. For a full discussion of the terminology cf. Koch, 
op. cit., pp. 15 ff. 
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three days received charges against the retiring magistrate.’ 
On receiving a written charge the euthynos and his assessors 
examined it (dvaxpivew). If it had to do with accounts and 
vouchers, or peculation, or bribery, or any instance of malad- 
ministration, for which the retiring official had already been 
acquitted or convicted, they naturally would do nothing 
about it. If, however, it dealt with some fault of omission 
or commission outside this range, private cases were turned 
over to the proper section of the Forty, and public cases to 
the thesmothetai. Owing to the insistence upon a technical 
meaning for such words as xarayvg and dvaxpivas, some mis- 
apprehension regarding the functions of the euthynoi has 
arisen.” The euthynoi and their assessors examined the records 
of the case in the /ogisterion, and if they determined that the 
charge did not violate the principle of res judicata, they 
turned it over to the proper official for anakrisis and trial. 

It 1s much better to assume that the Athenians in this 
fashion avoided putting a man twice in jeopardy than to con- 
clude with Lipsius: “Freilich lag darin ein gewisser Abfall 
von dem Rechtsgrundsatze, dass niemand zweimal wegen 
derselben Sache zur gerichtlichen Verantwortung gezogen 
werden dirfe.’”4 

An apparent exception to the res judicata rule occurs when 


The phrase eWOuvav av 7 idiay ay Te Snuociay éuBadécOar 1s a curious one. 
Koch (0p. cit., p. 5, n. 1) points out that et@vvac in the plural is used of rendering 
accounts. The singular has the meaning of “penalty,” “damages,” and also “the 
charge,” as in Lysias x. 27; x1. 9. Andoc. i. 73, cited by Liddell and Scott (1925), is 
not a parallel, because it has the plural. In Aristotle it simply means “file a charge, 
public or private”; cf. Rackham, Kenyon, ad Joc. 


2'The editors vary between dvayvots, read now by Kenyon and Rackham, and 
avaxpivas, tead by Sandys, Thalheim, and Opperman. dvaxpivas is preferable, but 
it does not refer to the regular anakrisis, for there was no anakrisis in the ordinary 
sense. That was conducted by the thesmothetai or the Forty. It seems unneces- 
sary to say that an official read a document filed with him, but undoubtedly the 
accuser and the accused were interviewed, as avaxpivas suggests. 


3 The word xarayv@ in Aristotle and xareyrwouevar in Andoc. i. 78, dowy edOvvat 
rivés eloe KaTeyvwopevat év Tots AoYLoTHplots UTd THv ebOivwy, do not mean that these 
officials were real judges of the case. They simply reached a conclusion unfavorable 
to the official in the sense that he must in their opinion stand trial. 


4 Op. cit., pp. 293 and 953, where is cited the passage from Demosthenes quoted 
supra, p. 256, in which evOvvac are mentioned. 
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a man who had sued for an estate unsuccessfully might re- 
new his claim on another ground. This was done in Eubulides 
v. Macartatus.' Glaucus and Glaucon claimed the estate of 
Hagnias under a will which the court decided was false. Later 
they pushed their claim as relatives along with others and 
were successful. Such a situation must have been a bit be- 
wildering to the common man, but it was according to law. 
When the speaker says ovx otovrar deity ore Tots vouos Tots 
ipetépors meMecar ovre Tots yrwobelow & T& Stkacrnpiw* he is 
merely trying to arouse prejudice in the minds of those 
dicasts who might be puzzled and annoyed by the situation. 
For if the matter was actually res judicata the procedure was 
to file a paragraphé, but in this case this was not done. 
Provision for a new trial on the appearance of new evi- 
dence especially in criminal cases is a well-known feature of 
modern criminal justice, but in Athens little is heard of it. 
In the case of Sosias already discussed the ecclesia itself dis- 
charged the condemned man. The case was not sent to a di- 
castery for retrial as might have been expected. But the ec- 
clesia as sovereign body in the state could do as it pleased. 
The only check was a ypad7) rapavouwv against the man re- 
sponsible for such a measure as that which freed Sosias and 
others. In the archon’s court for the settlement of conflicting 
claims to an estate (d:adixacia) there is a notorious case in 
which new evidence appeared. Dicaeogenes II died without 
issue. After his death Proxenus, an uncle of the deceased, 
produced a will according to the terms of which his own son 
Dicaeogenes III was adopted as son of the deceased and be- 
came heir to one-third of the estate. The rest of the estate 
was divided among the four sisters of the deceased who were 
next of kin. This distribution of the estate, though made 
without litigation, was sanctioned by the archon. Twelve 
years later Dicaeogenes III produced another will according 
to which he was adopted as heir to the entire estate. A di- 
castery approved the will and the sisters lost their shares.‘ 


1 Demos. xliii. 4 ff. LIA E Tey 
3 Isaeus v. 6: trav 6€ AotTav ExaarTn TO pepos ewedtKaoaTo THY Mevetevov Ouyarépwr. 


4 [bid. 7 ff. 
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In a sense this is not a new trial as a jury did not “probate” 
the first will, but the estate was legally distributed. 

In American courts new trials are constantly granted be- 
cause of technical objections. Such objections played no part 
in Athenian courts. However, as it was the practice of liti- 
gants in arguing a special plea to deal with the whole case on 
its merits, a dicastery frequently heard the merits of a case 
discussed twice. But this does not amount to a new trial or 
a rehearing as we understand it.? 

In certain cases a successful suit for perjury against an op- 
ponent’s witnesses enabled the litigant to reopen the case. 
Suits for perjury (6ikac Pevdouaprupiwy) present some inter- 
esting problems which have not been satisfactorily solved. It 
seems desirable to review some of these difficulties at this 
point to enable the reader to understand the conditions under 
which the Athenian system regularly permitted a case to be 
retried.? 

All suits for perjury must be announced and filed before 
the votes of the dicasts were counted.3 As a result of this re- 
quirement a successful litigant might sue the witnesses of his 
opponent. Such a case is mentioned by a client of Lysias.‘ 
This case presents some unusual features that must have oc- 
curred but rarely. Lysistheus had accused Theomnestus of 
throwing away his shield. Theomnestus was acquitted but 
he sued Dionysius, one of the witnesses who had testified at 
the trial that the charge was true. Again he won and the 
witness was disfranchised. One can easily understand the mo- 
tive back of the action of Theomnestus even if he was sure 
that the prosecution had failed when he denounced the wit- 
ness. Any dereliction in one’s military duty was a serious 
business. Politicians thought it worth while to try to injure 


* Only in the process of legislation is an insistence upon a fixed meticulous pro- 
cedure found. If this procedure was not observed the legislation could be attacked 
by a ypad? rapavouwr; cf. Gilbert, op. cit., pp. 299-301. 

2 For the sake of convenience we speak of a dixn Wevdouaprupiwy as a suit for 
perjury, but the suit included not only false evidence but also illegal evidence; cf. 
Demos. xlvii. 1-3. 


3 Arist. Ath. Pol. |xviii. 4. 4x, 22 ff.; cf. Leisi, op. cit., pp. 122 f. 
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an opponent’s reputation by such charges where there was 
so far as we can see no chance of a conviction. Even an ac- 
quittal did not still suspicion.t Under these circumstances 
one can easily see that nothing would help so much to dispel 
any lingering suspicion as a verdict against one of the wit- 
nesses against him. It may very well have been the case that 
Theomnestus was taking no chance on the outcome of the 
case and was prepared to lay the basis for a new trial. 

The lodging of an érioxnys before the dicasts voted must 
have presented some difficulties to the litigant. Would his 
denunciation of witnesses show the dicasts that he had little 
confidence in his case? Or would the denunciation of wit- 
nesses injure the litigant who produced them? The law 
seemed to encourage suits for perjury by inflicting no penal- 
ties beyond the loss of the fees in case of failure. 

The ¢imema in perjury suits has caused some difficulties. 
Lipsius* was so much impressed by the emphasis laid upon de- 
ceiving the people in perjury cases that he argued that a false 
witness could be attacked by a ypady ovxodavrias. This con- 
jecture has the advantage of accounting for penalties that 
are normally only associated with a graphé. But nowhere in 
the orators or other legal literature is there the slightest hint 
that anyone but a prosecutor was ever regarded as a syco- 
phant. The hard-pressed defendant often sought to arouse 
the sympathy of the dicasts by exclaiming cvxodavroduar, 
but he is always referring to the tactics of his opponent and 
never to his witnesses.5 

The timema is sometimes referred to in language that seems 
to indicate that atimia as well as damages could be inflicted 
for perjury.® The frequent use of adicxouar instead of éddu0- 


See the taunting words addressed to Theomnestus by the present speaker (x. 9). 

a Ci, Leistop.city) pel 20" Calhouny Guy Nl gyorg. 

3 Demos. xlvii. 2; cf. Lipsius, op. cit., p. 783. 

RODE CHs. Dayna. 5 Cf. Calhoun, CP, XI, 372. 

6 Demos. xxix. 16: Siknv dv wor BA&Bns Eaxer, eb Wevdouapruplwv brbdixov adrov 
érolouv Kata TadEApoU ob mpooHKoy, &v 7 Kal wept xpnuaTwv Kal wepl &Tiulas aVOpwrror 


xwwdvvebovory, Antiph. i. 6. 7: of wey yap aripodvrai re Kal xpnuact SnurodyTa, édv 
uy TaANOG SoxHor waptupjoac. 
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Kavu points to a criminal rather than a civil suit.t It is a 
certainty that a man thrice “convicted” of perjury was dis- 
franchised. It is generally agreed that this penalty was in- 
flicted in accordance with a specific law. 

There are two leading cases in which atimia is mentioned. 
Some clients of Isaeus were prosecuting one Leochares for 
perjury in an éméucacia. When the votes had been emptied 
out for counting it became apparent that Leochares had lost 
his case.?, An agreement was reached by which Dicaeogenes, 
in whose behalf Leochares had committed perjury, gave up 
his claim to the estate. Later in the speech the plaintiffs 
claimed that it had been possible for them to have dis- 
franchised the defendant: éyyevéuevov juty abrov éred) etdo- 
pev Tov Wevdouaptrupluy aridcat odk EBovrAnOnuev.? In itself this 
case presents no real difficulty. The atimia anticipated 
could very easily be the result of the inability of the defend- 
ant to pay the damages that might have been imposed. Even 
the talent asked as damages in Apollodorus v. Stephanus’ was 
a large sum of money quite beyond the means of the ordinary 
citizen. In the Theomnestus case in Lysias, already men- 
tioned, the reference to atimia is not so easily explained, al- 
though several explanations are possible. Lipsius® believes 
that in cases where atimia is mentioned the speaker has in 
mind nothing more than disfranchisement resulting from the 
defendant’s inability to pay heavy damages. This rednerische 
Ubertreibung is not uncommon in other cases where heavy 
fines or damages are likely to be incurred.’ But the difficulty 
in this case lies in the consideration that no jury would be 
likely to award heavy damages when the plaintiff had won 


tIsaeus v. 14: émecd7 of waprupes EdAwoav. Cf. Andoc. 1. 7; Lysias xix. 4; Plato 
Laws xi. 937C; Hyper. i. 12. 


2 Tsaeus v. 17-18; for the difficulties raised by this passage as to the method of 
counting cf. Wyse, The Speeches of Isaeus, p. 423; Lipsius, op. cit., p. 926, n. 98. 


3 Isaeus v. Ig. 5x. 22: Tov wapTUupnoarvTa ATiwoeV. 
4 Demos. xlv. 46. VODs Chiss 1e2 $0, te S40 


7 Cf. Isoc. xvi. 47: TOV yap abray Tiunuatwv exvyeypaypevwy ov Teplt Tv abtav 
draco 6 Kivéuves éoriv, GAAG Tots weY XPHUaTa KEKTHUEeVvoLs TEpl (nuias, Tots 6’ Ambpws 
haorep &ya drakerpevors wept atiutas. 
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his case and suffered no damage. It would be a case rather 
for the imposition of merely nominal damages. Bockh* long 
ago suggested that atimia could be imposed by the dicasts as 
an additional penalty, rpooriunua. This view has found con- 
siderable favor,? but there are objections to it. Lipsius points 
out that so far as we know atimia was always imposed by law 
and not by the verdict of the dicasts. Coming back to the 
Lysias case,’ we find that had Theomnestus been convicted 
of throwing away his shield on the evidence of the witness 
Dionysius, he would have suffered atimia.4 This situation at 
once suggests that a witness whose false evidence exposed a 
citizen to atimia himself suffered atimia upon conviction. It 
may have been part of the same law that imposed atimia for 
the third offenses It is true that both Andocides and 
Hyperides speak of atimia only for the third offense, but this 
need not invalidate the suggestion. 

A successful perjury suit, whether the damages were 
nominal or substantial, was a necessary step toward a suit 
for subornation of perjury (6ixn xaxoreyviav) against the 
litigant who produced false testimony.® Beyond these general 
statements nothing is known about the suit. It may be sur- 
mised that as in a dixn Wevdouaprupiwy the main case would be 
again argued before the jury, but in neither instance is there 
a real retrial of the case. 


1 Kleine Schriften, IV, 123. 


2 Wyse, op. cit., p. 426; Leisi, op. cit., p. 132; Hermann-Thalheim, Lehrbuch der 
Griechischen Rechtsaltertiimer', p. 136, n. 3. 


3x; cf. supra, pp. 261 f. + CiaAndocnisa: 


5 There is no doubt that atimia was the immediate result of the conviction, as is 
shown by Lysias x. 24-25 (trans. Lamb): “Remember that there you have presented 
him with a rich and goodly gift [his success in securing the condemnation and dis- 
franchisement of Dionysius, the other witness in the previous trial]: in that respect, 
who would not pity Dionysius for the disaster that overtook him, after he had 
proved himself a man of the highest valour in times of danger, who on leaving the 
court remarked that that was our most calamitous campaign, in which many of us 
were killed, and those who saved their arms had been condemned for false witness 
at the suit of those who threw theirs away; and that it had been better for him to be 
killed on that day than return home to meet with such a fate?” (i.e. atimia). 


6 Demos. xlvii. 1; xlix. 56. 


APPEALS, PARDONS, AND NEW TRIALS 266 


The immediate effect of a successful perjury suit upon the 
main case was not the same in all instances. Where a claim 
to an estate (émvéuxacia) was met by a diamartyria a convic- 
tion for perjury merely left the way open to press the claim in 
court. The defeated party could still press his claims in a 
diadikasia.? A will was invalidated by convicting the wit- 
nesses of perjury.’ 

In cases involving the disposition of estates (kAjpwr) in 
Athens there is evidence that convictions for perjury in- 
validated judgments and opened the way for new trials.4 It 
is perhaps a matter of chance that there is no instance of a 
dikn Kaxorexviav in the extant forensic literature. In one case 
in Isaeus when one witness to a will had been convicted the 
holder under the will to which the witnesses testified compro- 
mised and agreed to yield up a portion of the estate involved.s 
In another case in Isaeus’ a litigant says: “The law ordains 
that, if there is any conviction for perjury, the action claim- 
ing an estate must be heard over again.”’ Plato’ would allow 
a dixn avddcxos 1f more than half the witnesses were convicted 
of perjury. The scholiast on this passage says: ovk éml révtwr 
6€ TaV ayovenv eyiyvovTo dvadtkor ai Kploets, GAN’ ds Hou 
Oeddpacros &v ¢' Néouwr, éxt porns ~evias kal Wevdouapruplov 
kat knpwv. It is generally believed that this list is not com- 
plete. The scholiast merely selects serious cases in which the 
defendant had lost his liberty, his citizen rights, or an estate 
carrying valuable family rights for which no damages in a 
Sixkn Wevdouaprupiwy or a dixn Kaxorexviav would be adequate 
compensation. It has been conjectured that where life or lib- 
erty or citizenship rights or family property rights were in- 
volved a new trial was allowed as a result of a successful 
action for perjury.® There is no proof for this extremely plau- 
sible theory, for, as has been pointed out, the evidence for a 


* Cf. Wyse in Whibley, Companion to Greek Studies, p. 397; Isaeus v. 17. 

2 Cf. Isaeus vi. 52; Leisi, op. cit., p. 32; Lipsius, oP. cit., p. 856, n. 38. 

3 Isaeus v. 12 fF. 5 yv, 12-14, 17-18. 

4 [bid., 12-14; x1. 45-46. 6 xi. 45-46. 7 Laws xi. 937C-D. 
8 Leisi, op. cit., p. 133; Lipsius, op. cit., pp. 955 ff. 
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Sikn dvdécxos in the orators is limited to the disposition of 
estates. In support of this theory it has been pointed out? 
that upon the denunciation (érioxnyus) of a witness or wit- 
nesses in serious cases the penalty was not exacted until the 
perjury suit had been settled. But where the penalty con- 
sisted in damages it was enforced without waiting for the 
outcome of the perjury suit. The suspension of severe penal- 
ties points clearly to a possible remedy if the suit for perjury 
was successful. It is to be understood that the atimia in ques- 
tion must have been incurred by a legal enactment and was 
not merely the result of inability to pay a money penalty. A 
representative list of cases in which the penalty was complete 
atimia is given by Andocides (i. 74). In the following sections 
he gives examples of partial atimia: &ddou ad Kata tpoordées, 
oltives od wavramacw driuor Hoav. It is not easy to see why 
the arguments, such as they are, for allowing a new trial in 
cases of complete atimia would not also apply to partial 
atimtia.’ 

There are but slight indications in the sources regarding 
the number of witnesses to be convicted before a new trial 
could be granted. Plato? would require that more than one- 
half of the witnesses should be convicted of perjury before 
there could be a new trial. Moreover, there should be 
dupa BAT HOLS and dradtxkacia to ikea. how far the per- 
jured testimony influenced the verdict of the jury. 

Turning to the orators, we find the prosecution of witnesses 
often a matter of strategy to procure better terms from the 
winner of the suit. As he was faced with a dixyn xaxorexriov 


™ Leisi, op. cit., pp. 126 f. 


2 Lipsius (op. cit., p. 957) conjectures that false testimony could be attacked in 
public cases by the original prosecutor or anyone else and a new trial allowed where 
a criminal escaped punishment by means of perjured testimony. Some support for 
this view is found in the fact that if the defendant in a ypad) £evias secured his 
acquittal by bribery, he could be attacked by an indictment for bribery (ypag7 
dwpokevias (Arist. Ath. Pol. lix. 3). A successful prosecution for bribery would un- 
doubtedly invalidate the verdict of the bribed dicasts. 


3 Laws xi. 937C-D; for the moment we defer the discussion of the applicability 
of Plato’s suggestion to the Athenian system. 


4 Demos. xlvii. 49. 
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it was in his interest to protect his witnesses from prosecu- 
tion. So the loser was sometimes able to obtain terms by 
dropping further prosecution of witnesses already de- 
nounced." 

On the basis of a statement in Isaeus? it has been argued 
that a judgment was nullified by the conviction of a single 
witness.3 The passage is as follows: xedever 5’ 6 vouos, éav 
GAG Tis TOY WevdouapTupiwy, madi é& apxis elvat mepl auTav 
Tas Antes. Lipsius objects that the law “ist zu wenig prazis 
gefasst, um einen sicheren Schluss zu rechtfertigen’’4 and re- 
fers to perjury prosecutions in another case in Isaeus.5 The 
case in outline is as follows.° When Dicaeogenes III produced 
a second will granting him all the estate of Dicaeogenes II, 
Polyaratus, husband of the eldest sister of Dicaeogenes II, 
made an émioknyrs but died amply éreteNOety ois érecxhWaro 
Tov paptipwy. Later Menexenus II, son of a sister of Dicae- 
ogenes II, brought a successful action for perjury against 
Lycon, who had been one of the witnesses to the genuineness 
of the second will (éreéfer rots xarauaprupjoacw Fuev Kal 
éxelvov Ta Wevdh). Dicaeogenes III became alarmed and made 
a bargain with Menexenus to accept his share of the estate, 
abandon the other relatives, and rots 6¢ ujrw éadwxdras Tov 
waptipwy adetvac. But Dicaeogenes III failed to carry out his 
part of the bargain and all the heirs joined in an attack on 
him ézeid7) of uaptupes éadwoay. The plural paprupes is used 
here and in the following section, although the conviction of 
only one witness, Lycon, is mentioned. If the statement is 
correct, Menexenus II must have proceeded with the prosecu- 
tion of the rest of the witnesses when he found the bargain 
was broken.’? But whether all the witnesses were prosecuted 
or not makes little difference, for it was clearly the intention 


isacticny al 2.203. ox nA Gs 

3 Gide and Caillemer, in Darem.-Saglio, 5.0. dvaécxia; Leisi, op. cit., p. 134. 
BO Pach. D956 SavanG wmle2 sth 

6 For a fuller statement cf. supra, p. 260. 


7 Wyse (op. cit., p. 421) seems to doubt the correctness of the plural, but Lipsius 
(op. cit., p. 958, n. 12) accepts it. 
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of both Polyaratus and Menexenus to prosecute more than 
one witness.' But it will be readily granted that it is not the 
number but the importance of the witness who gave false 
testimony that counted in persuading the jury. Plato, as we 
have seen,? wished to have the effect of the denounced testi- 
mony determined. Lipsius accepts Plato’s suggestion regard- 
ing an inquiry into the effect of the denounced evidence upon 
the verdict of the court: 

Wohl aber liesse sich denken, dass der Gerichtsvorstand, der fiir Haupt- 
und Zeugnisklage der gleiche war, dartitber zu befinden oder eine Ent- 
scheidung der ftir letztere bestellten Richter herbeizuftihren hatte, in- 


wieweit das bei dieser beigebrachte Beweismaterial eine Wiederaufnahme 
der Hauptsache rechtfertige. 


It is wholly contrary to the spirit of the Athenian Judicial 
system to delegate to any official real judicial powers such as 
Lipsius contemplates. The alternative suggestion that the di- 
casts who condemned the witnesses should determine whether 
the testimony did in fact influence the verdict in the main 
issue would require two trials: the first to determine whether 
the evidence denounced was in fact false and the second to 
determine whether the false evidence was of such character 
as to warrant a new trial. The only parallel to this double 
trial is in the criminal cases where the dicasts after finding a 
defendant guilty proceeded to determine the degree of pun- 
ishment. But this parallel is too remote. The difficulty re- 
quires no such heroic treatment as the alternatives suggested 
by Lipsius. It is much better to accept the law cited by 
Isaeus* and conclude that the conviction of even one witness 
was sufficient to warrant a new trial. It would be quite pos- 
sible to find matters proved by witnesses in the extant 
speeches that were so unimportant that they might easily 
have been omitted. But we must remember that the litigant 
had to think not only of convicting a witness of perjury but 
of winning his case when he was granted a new trial. He 
could not afford to reopen the case with the conviction of a 


t Tsacusv.95 12 tt. 2 Supra, p. 266. 3 Op. cit., p. 960. 
4xi. 45, quoted supra, p. 265. Cf. Calhoun, TAP4, LXV (1934), 86. 
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wholly unimportant witness. Here is where the common sense 
of an amateur system triumphs over our modern technicali- 
' ties. It was, however, sound sense for a litigant to go to trial 
with as many convictions for perjury as he could compass, 
even if the law required only one. 

When a litigant lost a case by default he could, for good 
and sufficient reasons, have the case reopened within two 
months of the delivery of judgment. A claim that his absence 
from court was unavoidable and justifiable must be sup- 
ported by an oath. If the other party contested the claim, a 
court would have to decide. If the defendant could not estab- 
lish his claim, judgment given in default could be executed 
forthwith. Otherwise the plaintiff had the right to renew 
the suit. If the defendant claimed that his failure to appear 
was due to the fact that he had not been properly summoned, 
he had to bring a successful suit for false summons against the 
individual who had made oath that he had duly summoned 
the defendant. The ypad WevdoxA\nrelas was tiunros. A third 
conviction entailed atimia. Lipsius? gives the reader a wrong 
impression when he says that the death penalty could be 
inflicted. The case he cites was very unusual. In /pollodorus 
v. Nicostratus3 the plaintiff tells how he had on a former oc- 
casion prosecuted Arethusius, the brother of Nicostratus, 
for WevdoxAnreta. According to the story of Apollodorus, after 
the indictment had been filed and the anakrisis had been 
completed, Arethusius had destroyed his flower gardens and 
had made an aggravated assault upon himself one night on 
the way between the city and the Piraeus. After the convic- 
tion of the defendant the dicasts, evidently incensed by the 
story of the murderous assault, tried to induce Apollodorus 
to change his ¢imema to the death penalty, but in the end ac- 
cepted the penalty of a talent offered by the defendant. The 
passage is as follows: kal év rH riuhoer Bovdouévay Ta&v diKao- 
Tay Oavarov Tiunoar ait, edenOnv pev éyw Ta dikaoTav pndev 
du’ éuod Tovwdrov mpa~at, a\\a oVvYXwWpHoat dcov TEP aiTol 


EG Leist) of. cil... pp. 134-35: 
MOPS DP. 447: 3 Demos. lili. 17-18, 26. 
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ériuGvro, radavrov.t There is no indication here that Apollo- 
dorus had ever asked for the death penalty. If the jury had 
condemned the defendant to death it would have been only 
because pressure was put by the dicasts upon Apollodorus to 
change his ¢imema to one of death. But when he says he re- 
fused to ask for the death penalty because he did not wish 
that it could be said that he, a naturalized citizen, was the 
cause of the death of a native Athenian, it seems clear that he 
had not demanded the death penalty. He had already en- 
tered the ¢imema before the aggravated assault and destruc- 
tion of property which alone could have justified such a severe 
penalty. Consequently, it is misleading to say that a simple 
case of ypadi) WevdoxAnreias might carry the death penalty. 
The actual penalty in the only extant case was one talent. 

The incident shows, in spite of obvious exaggeration, that 
individual dicasts might in considerable numbers protest 
against the proposed penalties of the prosecutor and the de- 
fendant and ask for something different. But such participa- 
tion by the dicasts does not amount to an official participa- 
tion in an increase or decrease in the penalty proposed by the 
prosecution. 


sDemosiliiini 8s chsajranpa2 74. 


GEE WE Rex 
EXECUTION OF JUDGMENTS 


When the verdict of a court required a defeated litigant to 
pay anything to the plaintiff in the way of damages or debt, it 
was the business of the successful litigant to execute the 
judgment." In the case of a successful apographé also it was 
the business of the prosecutor to recover the property. This 
provision was no doubt due to the fact that the prosecutor 
received three-fourths of the property recovered.? Otherwise 
confiscations were the business of public officials. 

If the subject of a suit was the ownership of a particular 
piece of property, personal or real, the loser was granted a 
fixed period of time within which to make restoration. If he 
failed to do so, he became tzephuepos and the winner might 
seize personal property or make formal entry upon real estate 
(é€uBarevors). If the formal entry was not recognized, the liti- 
gant could bring an action of ejectment or ouster (dixy 
éfovAns). Thus a successful suit was not infrequently the 
cause of more litigation. The experience of Demosthenes with 
his guardians is a good example. First Demosthenes ob- 
tained a verdict against one of them, Aphobus, for ten tal- 
ents. Aphobus tried unsuccessfully to convict Phanus, one 
of Demosthenes’ witnesses, of perjury.4 If the prosecution 
had been successful, it could have been used by Aphobus and 
the other guardians to effect a favorable settlement; or if 
Demosthenes sued the other guardians, the verdict against 
the witness would have been a formidable weapon for the 
defense. The next step was Demosthenes’ entry upon a piece 
of real estate. Onetor, the brother-in-law of Aphobus, 
claimed that the property was pledged to him as security for 


«For the possible participation of the demarch cf. supra, I, 322. 
2 Cf. Lipsius, Das Attische Recht, pp. 299 ff., 944. 
3 XXVII-XXVill. Axxi x 
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the dower of his sister, the divorced wife of Aphobus. The 
final step was an action of ejectment against Onetor to test 
his claim.t 

Assaults not infrequently resulted from attempts to exe- 
cute judicial judgments. Naturally, a defeated defendant 
was more likely to resist the plaintiff whom he regarded as 
his personal enemy than an officer of the court backed by the 
law. Consequently, they sometimes came to blows, and re- 
sultant actions for assault and battery were frequent. Two 
excellent examples of such cases occur in a Demosthenic 
speech. The speaker was charged by the state with recover- 
ing some ship’s gear from one Theophemus. Being author- 
ized by law to make a seizure, he did so and came to blows 
with Theophemus. The speaker later filed a suit for assault 
and battery.2 Theophemus responded with a cross-action of 
the same nature. The latter came to trial first, and the ver- 
dict of the court was in favor of Theophemus, who in due 
time proceeded to collect the damages awarded. If the story 
of the speaker? is to be believed, the men making this seizure 
for Theophemus invaded the quarters of the women and 
killed an old freedwoman who had tried to resist them. This 
was of course a most unusual case in so far as the homicide 
was concerned. 

Banishment was a severe punishment in the ancient world. 
A man expelled from the social and political group to which 
he belonged found great difficulty in establishing himself.s A 
court might in some cases sentence a defendant to atimia, 
full or partial loss of civil rights. For example, partial atimia 
was the penalty for failure on the part of a prosecutor to 


1 XXX—XXXI. 3 Ibid. 52 fF. 
2 xlvil. 45; cf. 39 e¢ supra. 4Cf. supra, pp. 217 ff. 


5 The nearest approach to banishment in the modern world is the deportation of 
undesirable aliens. This form of punishment for criminal aliens is not uncommon in 
the United States. Banishment for life or a term of years was practiced at Athens in 
homicide cases (cf. supra, I, 118 ff.). A man who evaded trial for a serious offense 
was normally condemned to death in absentia. He might, like Alcibiades, be par- 
doned eventually, but in the meantime he lived in exile. An exile who re- 
turned without due permission before the allotted time elapsed was liable to the 
death penalty. 
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obtain at least one-fifth of the votes in a criminal case or to 
carry through a prosecution once begun. He was forbidden 
by law to engage in similar prosecutions in the future. It is 
not known how such punishments were enforced. Magis- 
trates and judicial boards intrusted with criminal prosecu- 
tions might be furnished with a list of such penalized pros- 
ecutors, in which case it would be an easy matter to refuse 
their indictments. In any event, if such a prosecutor’s in- 
dictment was accepted, we may be sure that the defendant 
or his friends would become aware of his predicament and 
insist that the indictment be quashed. Naturally, it would 
help the alleged criminal only for the moment as there were 
plenty of qualified prosecutors to conclude the prosecution if 
the evidence warranted it. 

In cases of atimia either imposed by the courts or arising 
from failure to pay a fine, the enforcement of the penalty 
frequently gave rise to further litigation in the form of 
endeixis against a man exercising forbidden rights. Andocides 
selects some for special mention to show how varied they 
were. The list includes deprivation of the right to be a coun- 
cilor, to bring a public suit, to speak in the assembly, to enter 
the market place, to sail to the Hellespont or to Ionia. The 
number of persons laboring under these and other disabilities 
was considerable, as may be inferred from the practice of 
pardoning them in times of great national danger.’ Athens 
possessed no police force to enforce these restrictions. In- 
deed, no conceivable force in the fifth century B.c., except 
possibly the Spartan secret police (kpureia), could have been 
effective. The volunteer prosecutor in the guise of an inform- 
er animated by personal or political hostility was under the 
circumstances the most efficient instrument available. 

Pains and penalties were either fixed by law (driunrov) or 
determined by the court (riot). It is indicative of the pop- 
ular character of Athenian criminal justice that a choice of 
penalties was given the jury in the majority of cases. The 


«Cf, Antiph. vi. 36 f. for an attempt to disqualify by a charge of homicide a 
particularly dangerous prosecutor. 


Sandor 1.73 tt. 
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trial of Socrates furnishes a good example of what could hap- 
pen in an Athenian trial. The prosecutor and the defendant 
each proposed a penalty, between which the dicasts must 
choose. There was no further alternative. But the convicted 
defendant might change his recommended penalty, as did 
Socrates upon the advice of friends.t The prosecutor also 
could change the penalty originally set down. 

When it came to the question of punishment, the Jurors were inclined to 
pass sentence of death upon him; I begged them, however, not to do any- 
thing of the sort at my instance, but to consent to the fine which they 
themselves proposed, a talent—not that I had any desire to spare Arethusi- 
us, (for he well deserved death for what he had done to me,) but that it 
might not be said, that I, the son of Pasion, who had been created citizen 
by a decree of the people, had caused the death of an Athenian.? 


The jurors here tried to put pressure on Apollodorus to 
change his original timema. They themselves could not 
change it.3 

Corporal punishments were exacted by the state. The first 
Athenian code was found to be too severe. Solon was un- 
doubtedly expressing current public opinion especially of the 
lower classes when he 
repealed the laws of Draco, all except those concerning homicide, because 
they were too severe and their penalties too heavy. For one penalty was 
assigned to almost all transgressions, namely death, so that even those con- 
victed of idleness were put to death, and those who stole salad or fruit 
received the same punishment as those who committed sacrilege or mur- 
deta ere And Draco himself, they say, being asked why he made death 
the penalty for most offenses, replied that in his opinion the lesser ones 
deserved it, and for the greater ones no heavier penalty could be found.4 


Later ages approved the abolition of the Draconian severity 
as is shown by the epigram of Demades, a contemporary of 
Demosthenes much given to phrase- making: “Draco’s laws 
were written not with ink, but with blood.’ The impression 
made by Demades’ epigram is shown by its application to the 
indictments of that stern and righteous prosecutor Lycurgus, 


™Plato Apol. 38B. 3 Cf. Lipsius, op. cit., pp. 253 f. 
2 Demos. lit. 18. 4 Plut. Solon. xvii. 5 Ibid. 
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who was said to have written his indictments “‘not in ink but 
in death.””? 

Imprisonment at Athens was both precautionary and 
penal. It is an accepted fact that persons accused of flagrant 
crimes were incarcerated until their trial and criminals con- 
demned to death were imprisoned until execution.? But the 
use of imprisonment as a penalty for crime among the Athe- 
nians has been generally denied by scholars. Barkan, how- 
ever, strongly afirms that imprisonment was used as a penal- 
ty in itself.4 It was clearly an additional penalty inflicted 
upon a thief,’ and persons sentenced to a fine could be in- 
carcerated until the fine was paid.® A state debtor who failed 
to pay his debt by the appointed time could be imprisoned. 
If he persevered in his refusal to pay, he could be kept in 
prison indefinitely, even for life; this imprisonment would, in 
fact, constitute his punishment. It is logical to suppose, 
therefore, that imprisonment was regarded as an alternative 
penalty.’ 

Demosthenes speaks of imprisonment as a corporal penal- 
ty: “In the first place, men of the jury, it would not have 
been lawful for you to determine what penalties corporal or 
pecuniary a man should suffer [5 re xp) rabety 4 aroretoat], 
for in the expression ‘corporal penalty’ is included imprison- 
ment [é& yap 7r@ mabety kal 6 decpods e].” In the same speech 
he says: “People have been imprisoned ere now both for 
debts and upon judgments [kairo kal éml xpjuacw bn Ties 


™Ps.-Plut. Vita Lycurgt 10. 

2 Antiph. v. 69; Xen. Hell. 1. 7; Plut. Phocion xxxvi. 

3 Schoemann, Gr. Alterth., 1, 533; Thonissen, Le droit pénal de la république 
athénienne, p. 114; Thalheim, in Pauly-Wissowa, 5.v. desuwrnpiov; Gilbert, Const. 
Antiq., p. 414. 

OTE DO, OO Cte 

5 Demos. xxiv. 105; cf. Barkan for the argument that é rodoxdxxp dedéo0ar and 
ey Ebdw de5éo0a are the same and refer not to exposure in public in an uncom- 
fortable position but to harsher punishment within the prison walls. 

OMemosexxiea7: claxxv. 40; Xxxil. Telit, 11; lvi.ig. 

7There are many references to the unpleasantness of long imprisonments 
(ibid. xxiv. 125, 135; xxv. 61; Dinarchus ii. 2). 


8 xxiv. 146. 
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ésOnoav Kal émt xploeow].’* The author of the speech 
Against Alcibiades, attributed to Andocides, lists imprison- 
ment in the category of penalties such as exile and death.? 
And again in Demosthenes the speaker says: “For the courts 
of justice decide all questions that are brought to trial and 
they are empowered to pass sentence of imprisonment or any 
other sentence that they please.’’3 When Socrates was asked 
to propose a counterpenalty he says: “What penalty shall I 
propose? Imprisonment? And why should I live in prison 
[kal ri we det Hv év decpwrnpiw], a slave to those who may be in 
authority?’* Here Socrates is clearly referring to life-im- 
prisonment, and he goes on to say that a money fine would be 
the same thing (rabrév) for, having no money, he would have 
to remain in prison.S And Lysias remarks: “For Andocides 

. committed himself to prison having assessed the penal- 
ty at imprisonent if he failed to hand over his attendant.’ 
All of these passages, together with the frequent use of the 
word riunoduevos, seem to furnish conclusive evidence that 
imprisonment was a normal penalty in Athens. When the 
evidence is weighed, concludes Barkan,’ it seems indisputable 
that imprisonment was a penalty per se in Athens and was 
probably used even more frequently than the sources indi- 
cate. 

The death penalty was obligatory in the case of murder,® 
high treason, temple robbery, xaxovpynwara which included 
KAETTAL, Awmodvrat, avoparod.oral, TOLXWPUXOL, and Badavrio- 
rouou,? and certain offenses in connection with the grain 


supply.7° 
OIDidi-1 32; Chi ole.) ae 


2 Andoc. iv. 3 f. The fact that the speech is spurious does not detract seriously 
from its authority in a statement of this nature; cf. Jebb, détic Orators, pp. 131 f.; 
Blass, Attische Beredsamkeit, pp. 332 ff. 


3 xxiv. 151. 5 Cf. Schanz ad Joc. CODECS Deg 4le 
4 Plato Apol. 37C. SvisiaT. § Cf. Lipsius, op. cit., p. 603. 


9 Cf. ibid., p. 78; supra, pp. 214 f. In the case of xaxovpyquara the death penalty 
was obligatory only if the criminal confessed (Arist. 4th. Pol. lii. 1). 


10 Demos. xxxiv. 37; xxxv. 50; Lycurg. i. 27. It seems clear that death was the 
penalty by law for treason, though the dicasts may have had to determine sometimes 


EXECUTION OF JUDGMENTS 277 


Stoning was a natural form of community vengeance upon 
a public wrongdoer who had openly injured the community.? 
It was originally a form of community self-help in which even 
the unarmed men and the women could participate. There 
are references to stoning in the Heroic period; they are all 
examples of community self-help. Some appearance of judi- 
cial action was taken in Argos before stoning for a military 
offense. In Thucydides’ account of the attempted stoning of 
Thrasyllus, the Argive general, there is a hint that military 
offenders were tried and stoned if found guilty. Euripides‘ 
represents the city of Argos as voting in assembly whether or 
not Orestes and his sister should be stoned to death (ei xp% 
Oaveiy va Nevoiny meTpwpatt). There is no indication that ston- 
ing was ever a legal punishment in Athens. The instances of 
community stoning mentioned can only be classified as 
lynching.s 

It is interesting to note that Plato in the Laws harks back 
to early Greece and introduces stoning in a curious form in 
his ideal state where slayers of mothers, fathers, children, and 
brothers are concerned: 

If any man be convicted of such a murder, and of having slain any of the 
persons named, the officers of the judges and magistrates shall kill him and 
cast him out naked at an appointed cross-roads outside the city; and all the 


magistrates, acting on behalf of the whole State, shall take each a stone and 
cast it on the head of the corpse.°® 


It is the community character of the punishment that ap- 
pealed to Plato, as may be seen in the provision that each 


just what constituted treason (Thuc. i. 138. 6; Xen. He//. 1. 7. 20-22; Demos. xviii. 
B07 xx. 79) 

* Hirzel (“Die Strafe der Steinigung,” dbhandlung d. Kénigl. Sachs. Gesellsch. d. 
Wissensch., LVII, 225 ff.) has collected and studied ail the instances of stoning in the 
ancient world. Barkan (Capital Punishment in Ancient Athens, pp. 41 ff.) has con- 
fined himself to the Greek instances of stoning. 

ACM Win Mo OLR To Le 

eyilivemyiso0: clebirzel, op,ci7., Dp. 230. 4 Orestes 46 ff. 


5 Plut. Solon xii; schol. on Aristoph. Knights 447. For the confusion of names in 
Herod. ix. 5 and Demos. xviii. 204 cf. Barkan. op. cit., p. 45, n. 2; cf. the proposed 
stoning of Dicaeopolis in the Acharnians 295. 


6 873B (trans. Bury). 
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magistrate shall cast a stone in behalf of the citizens to free 
the community from pollution. There is no indication that 
the culprit was executed by stoning. 

Three different methods of inflicting the death penalty in 
Athens are mentioned in the sources. They are precipitation 
into the darathron or a convenient rocky chasm," apotym- 
panismos (amoruuravicpos), and poisoning by roniltaa (Kw- 
veov). In the following pages the order in which these pun- 
ishments were introduced and the nature of apotympanismos 
will be discussed.? 

Execution by precipitation from a high rock or tower into 
a chasm was a primitive and widespread practice which can 
be authenticated for several places. Pausanias? says that 
there was a law in Elis to the effect that any woman found at 
the Olympic games was to be cast from Mount Typaeum. 
Similarly, criminals were thrown from a high rock in Delphi,‘ 
in Sparta,’ and in Thessaly.° Though there is no recorded 
case of legal execution in Athens at any time by casting con- 
demned criminals into the darathron, it is very likely that it 
was so used. The killing of the envoys of Darius by hurling 
them into the darathron suggests at once that the Athenians 
treated them as they did their own condemned criminals.? 

The lack of any definite statement regarding the barathron 
has led some scholars to believe that the darathron was not 
used as a place of execution but as a receptacle for the bodies 
of criminals otherwise executed.’ There are three passages 


«This method of execution has been denied by some authorities. 


The question of the disposal of the bodies of executed criminals (cf. Hager 
Four. of Phil., VIL, 1 ff.), the prohibition of burial in Attica, and the location of the 
barathron and the orygma are beyond the scope of this discussion. 


Pe Me 7h: 

4 Aeschin. ii. 142; cf. Plut. Moral. 557A, who tells of the execution of Aesop at 
Delphi. 

5 Paus. iv. 18. 4. 

6 Zenob. 87: é Oecoadia témos tori Kéopaxes, Sov Tovs KaKovpyous é&véBaddor. 

7 Herod. vii. 133. 


8 Cf. Barkan, op. cit., p. 60, for the literature and a discussion of the problem. 
Cf. Gernet, REG, XX XVII, 268 ff., for a complete refutation of the view that the 


barathron was never used as a place of execution. 
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involved in the problem. Miltiades was brought to trial on a 
capital charge of deceiving the people; Xanthippus was the 
prosecutor." In referring to this trial Plato says: MeAridény 
de Tov Mapabd&y eis TO Bapabpov éuBarety évndicaryro.2 On the 
face of it, the statement seems to mean that Miltiades, if 
convicted, was to be executed by being cast into the dara- 
thron. If it merely means that his body was to be disposed of 
by being thrown into the 4arathron, why was a vote necessary 
to authorize it?’ Moreover, the following words, kal ei wu) 61d 
tov mpirav, évérecey av, Clearly indicate that the prytaneis 
saved him from death, for he was fined, not executed. Xeno- 
phon, in speaking of the so-called decree of Cannonus, uses 
the words dzofavety els 7d Bdpabpov éuBdnOévra.t Here there 
is no doubt of the meaning of the Greek.s 

All indications point to the darathron as the earliest form 
of legal execution in Athens. An ancient scholiast and a 
number of the lexicographers® describe the barathron as a 
rocky chasm fitted with spikes and hooks. It would seem 
that they were designed to tear and lacerate the body so as 
to insure death. 

The next method of inflicting capital punishment to be 
discussed is known as dmorupravicpos. Until recently it has 
been interpreted as “beating to death with a club.’” In a 
book published in 1923, however, Keramopoullos presents an 
entirely different view, based upon excavations in Phalerum. 
In one grave were found seventeen skeletons with iron collars 


t Herod. vi. 136, quoted supra, I, 207. aCiMGetnet, 00, C4 parr i 
? Gorgias 516E. 4 Hell.i. 7.20, quoted supra, I, 205. 


5 The MS reading is &rofavévra eis Td Bapabpov EuBdnOjvar. However, the scholiast 
on Aristoph. Eccl. 1081 quotes Xenophon as reading dmofaveiv eis 7d Bapabpor 
éuBdnbévra, which is adopted by both the Oxford and the Teubner texts. Those who 
believe that the Jarathron was not a place of execution accept the MS reading and 
regard the Gorgias passage as inconclusive. 


6 Schol. on Aristoph. Plutus 431; Suidas, Photius, 5.0. unrpaybprns; Pollux viii. 71; 
Harpocration, 5.0. Bapabpor. 


7 Cf. Lipsius, op. cit., p. 77, n. 101; Caillemer, in Darem.-Saglio, s.v.; Thalheim, 
in Pauly-Wissowa, s.v. Hermann-Thalheim (Gr. Rechtsalt., p. 141, n. 5) adopt the 
view of Pollux viii. 71 that rbumavoy or tbravoy was the “machine” upon which the 
condemned criminal was bound for execution. 
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around their necks and cramp irons to which bits of wood still 
adhered about their ankles and wrists. Keramopoullos be- 
lieves that they were executed criminals.' There are several 
possible methods of execution with these implements. The 
new Liddell and Scott Lexicon translates dmrorupravicpos as 
“crucifixion.” According to Herodotus,? the Athenians cruct- 
fied a Persian enemy who had by impious deeds polluted a 
temple. The words (avta rpds cavida dueracoadevoay? mean 
“crucify” in the oriental manner by driving spikes through 
the hands and feet. For this meaning of d:araccadebw is quite 
clear in a passage in Aristophanes‘ where the word is used of 
a skin pegged out on the ground. But there 1s no evidence 
that the Athenians ever crucified their own criminals in this 
manner. 

Keramopoullos, however, from archaeological evidence re- 
constructs an execution of the following fashion.’ The crim- 
inal was stripped and fastened to a wide, upright plank by 
means of five iron bands encircling his ankles, wrists, and 
neck. From the condition of the skeletons it would seem that 
the neck-band was the tightest and supported most of the 
weight of the body. Thus the criminal hung for many days, 
exposed to heat and cold, hunger and thirst, birds and insects, 
until he finally expired, his agony having been prolonged in- 
humanly because no blood was let as in a Roman crucifixion. 
Keramopoullos remarks that this form of punishment was al- 
together unworthy of the Athenian civilization, and he ex- 
plains its existence by saying that it was not a product of the 
great period of fifth-century Athens but of ancient times. 


1‘Q ’Arotuutariopyos (BiBrcoOjxn THs & ’AOHvats ’Apxatodoyekys “Eratpeias, No. 
22). Gernet (op. cit., pp. 261 ff.) completely accepts the conclusions of Keramopoul- 
los regarding apotympanismos. Keramopoullos’ findings, however, are vigorously 
attacked on archaeological grounds by Arvanitopoulos, Méodos mpds epevvay Tod 


*Arrixod mouvikod dixatov (Volo, 1923). 


Sabine e 3 Cf, ix. 120: cavidt mpoomaccaeboartes dvexpéuacay. 


4 Knights 369-71: 9 Bipoa cov Opavetoerat. 
dep@ oe O0AaKkov KNOT As. 
dvatratTadev0noe Xapuat. 


5 Op. cit., pp. 108 fF. 
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This harsh and inhuman law was a part of an ancient legisla- 
tion which, for general traditional reasons in later times, the 
Athenians preserved with reverence and firmness as a shield 
of their democratic organization. It seems preferable, how- 
ever, to regard death as brought about by strangulation 
rather than by a bloodless crucifixion. 

There is in Aristophanes* an excellent burlesque of apotym- 
panismos. Mnesilochus, on being discovered among the fe- 
male celebrants of the Thesmophoria, is fastened by order of 
the prytanis to some kind of upright wooden contrivance 
called cams or riumravov.2 The one who fastened him up is 
ordered to mount guard and allow no one to approach. 
Mnesilochus asks the guard to loosen the nail and then com- 
plains that instead of loosening he has tightened it.3 Later 
Mnesilochus complains that he is dying with throat-cutting 
agonies.4 On the basis of these words we might conclude that 
the criminal condemned to death by apotympanismos was 
strangled by tightening with a 70s a collar such as Keramo- 
poullos discovered. A similar modern method of execution is 
the Spanish garotte.5 

It is worth while to re-examine the literary sources to see 
whether there is any evidence to show how soon death oc- 
curred. Plutarch® reports a story by Duris, the Samian, to 
the effect that when Pericles reduced Samos in 439 B.c. he had 
the Samian officers and marines fastened to planks (caviot 
mpoodiaas) and exposed to the public. At the end of ten days 
their skulls were crushed. It is clear that this was not a case 
of apotympanismos. The word rpocdjoas suggests rather a 


* Thesmoph. 930 ff.; cf. Gernet, op. cit., p. 264, n. I. 

AGF Thesmoph. 1123 f. and the use of kpeuatw in 1026, 1053, 1110. 

31003 f.: xaAacov Tov HAOV. . . . . olor Kakodaliuwry, waAdAov EriKpovets ot Ye. 
41053 f.: as éxpeudoOnv Natmotunr axn. 


5 Webster, Unabridged Dictionary, s.v. “Garotte”: “A Spanish mode of execution 
by strangulation, with an iron collar affixed to a post and tightened by a screw 
until life becomes extinct.” 


6 Pericles xxviii. 
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parallel to fastening in the stocks.t Aristophanes? speaks dis- 
tinctly of nails in his burlesque of apotympanismos, and 
Demosthenes? uses rpoon\Gofar as a synonym of damoruyra- 
viteoba. Plutarch refuses to believe the story of Duris and 
says it was invented by Duris to throw discredit upon the 
Athenians. If the Athenians practiced apotympanismos as 
Keramopoullos conceives it, why did the execution of the 
Samians in the manner described by Plutarch seem a dis- 
credit to the Athenians? We can only conclude that in Plu- 
tarch’s mind the cruelty consisted in the long duration of the 
execution. But Keramopoullos’ reconstruction of apotympa- 
nismos is even more cruel. 

The execution of the poet Antiphon by apotympanismos 
at the hands of Dionysius the tyrant is of interest. Aristotle, 
speaking of shame, says: 

And they are more likely to be ashamed when they have to be seen 
and to associate openly with those who are aware of their disgrace. Where- 
fore the tragic poet Antiphon, when he was about amoruuravifecbar by 
order of Dionysius, seeing that those who were to die with him covered 
their faces as they passed through the gates, said, ‘“Why cover your faces? 


Is it because you are afraid that one of the crowd should see you to- 
morrow?’’4 


Does Aristotle mean that by the morrow, being dead, they 
would no longer feel shame at the prospect of a disgraceful 
death? This seems to be the natural meaning of the passage.§ 

On archaeological grounds Keramopoullos dates the graves 
as pre-Solonian and regards this type of punishment as an 


t According to a law of Solon, if the ecclesia denied an appeal it had the authority 
to add five days in the stocks as an additional penalty. It was no doubt a severe 
and ignominious punishment, but there was no intention that it should result in the 
death of the criminal; cf. Demos. xxiv. 105; supra, I, 179. dew is also the normal 
word for imprisonment because no doubt the prisoners were always put in irons, as 
in the case of Socrates in Plato Phaedo 59E-60B. 


2 Thesmoph. 1003. 3 xxi. 105. 4 Rhet. ii. 6. 27. 


5 Cf. Barkan, op. cit., pp. 66 ff. It must be recognized that the passage in Aristotle 
may mean that once fastened to the death plank they would no longer be able to 
cover their heads in shame for they would be naked. Aeschin. ii. 181 f., cited infra, 
p- 286, proves nothing concerning the duration of suffering. 
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innovation of Draco.t If the date of Keramopoullos be ac- 
cepted, how are we to account for the proposed execution of 
Miltiades at a later period by precipitation into the dara- 
throne ‘The situation with regard to capital punishment may 
be reconstructed as follows. In the pre-Draconian period the 
barathron was used as a place of execution. In the early legis- 
lation, perhaps that of Solon when all the laws of Draco 
except those dealing with homicide were repealed, apotym- 
panismos was introduced as another means of execution.? At 
a later period the decree of Cannonus? was passed specifying 
the death penalty by precipitation into the darathron in cases 
where the ecclesia voted to apply it. It was well known in 
406 B.c. as a form of trial and execution where the accused 
had aroused the indignation of the populace. That the decree 
of Cannonus was notorious, as Xenophon says,‘ is also clear 
_ from the scene in the Ecclesiazusae’ which would otherwise 
have been unintelligible to the Athenian audience: 

TouTL TO TPaYLa KaTa TO Kavvwvod caddis 

Yndioua, Prvety det we dcadeAnupevor. 


Here Aristophanes has reference to the form of the trial and 
not to the punishment. But there are other references to the 
barathron as a place of execution still in use in the latter part 
of the fifth century. Plutarch® reports that on leaving the 
assembly, where a measure of importance to the city and 
sponsored by Themistocles had been defeated, Aristides said 
that ‘‘there was no safety for the Athenians unless they threw 
both Themistocles and himself into the arathron.” Whether 


* Here again Arvanitopoulos (op. cit., pp. 17-22) refuses to follow the dating of 
Keramopoullos because of the unscientific manner in which the various excavations 
were conducted. 

2 The earliest-known certain instance of apotympanismos occurred during the 
Sicilian Expedition, when the eldest brother of Agoratus was caught making signals 
to the enemy and by order of the general Lamachus was executed by apotympants- 
mos (Lysias xiii. 67). 

3 Cf. supra, I, 205. 

4 Hell. i. 7. 20: tore 5é, & dvbpes ’APnvator, wavres Ste TO Kavywvod YHdiopa éorw 
ioxupoTrartov. 


5 1089-90. 6 Aristides iil. 
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a trial or a lynching was contemplated, the Jarathron was 
conceived of as a place of death. In the Knights,t Agoracritus 
questions the reformed Demus: 
AGORACRITUS: But answer this; 

If any scurvy advocate should say, 

““Now please remember, justices, ye’ll have 
No barley, if the prisoner gets off free,” 
How would you treat that scurvy advocate? 


Demus: I’d tie Hyperbolus about his neck, 
And hurl him down into the Deadman’s Pit. 


Gernet? regards the tying of Hyperbolus to the neck of the 
advocate as referring possibly to the use of a weight to insure 
death of the precipitated criminal or some other detail of the 
execution. In any event, it is the death of the advocate and 
not the disposition of his body that is contemplated. In the 
Clouds ,3 and likewise in the P/utus,4 when references are made 
to the Jarathron it is suicide which is contemplated. All these 
references to the darathron are quite intelligible when one re- 
flects that in the time of Aristophanes there was always the 
possibility that it might be used as a place of execution by 
vote of the ecclesia as was proposed in 406 B.c. 

Poisoning by the administration of hemlock (kdveov) was 
used and possibly introduced by the Thirty. The evidence 
adduced by Lipsius’ is not very strong. Hemlock is men- 
tioned by Aristophanes in the Frogs,® produced in 405 B.c., as 
a means of committing suicide used by women.’ Hence the 
view that execution by poison was, as Gernet and Glotz put 
it, suicide par tolérance.’ If hemlock was introduced by the 
Thirty it must have received legal recognition in the legisla- 
tion of the restored democracy. Socrates was executed by 


71357 ff. Hager (Your. of Phil., VIII, 1 ff.) believes that here and in other pas- 
sages Aristophanes used darathron only in a metaphorical sense. 

AOD, Cthes Poe 7iytie ds 31450. 4431. 

5 Op. cil., Divi 7y Ne (Ol; cf, Barkanyop: cis pogye 


6117 ff. When Dionysus is seeking a path to the lower world, hanging, leaping 
from a high tower, and hemlock are all recommended. 


HISET 8 Gernet, op. cit., p. 267; Glotz, L’Ordalie, p. 91. 
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hemlock in 399 B.c., and a certain Menestratus was executed 
by apotympanismos a considerable time after the overthrow 
of the Thirty.‘ Hemlock became the normal method of exe- 
cution,? and apotympanismos was reserved for certain types 
of crime specified by law. It is altogether unlikely that a 
prosecutor could demand a certain kind of execution. In the 
indictment of Socrates the ¢imema is death. It is true, how- 
ever, than the court may have decided whether the crime 
charged did in fact fall within the category punishable by 
apotympanismos or by hemlock. 

It is difficult to construct from the sources a list of crimes 
punishable by apotympanismos.3 Normally we are simply 
told that a man was put to death, but in a few cases the man- 
ner of his execution 1s specified. A client of Lysias says that 
two of the brothers of Agoratus were executed by apotym- 
panismos: 

~ Now Agoratus, gentlemen, had three brothers. One of them, the 
eldest, was caught in Sicily making traitorous signals to the enemy, and 
by Lamachus’ order he was executed on the plank..... The third was 
arrested here by Phaenippides as a clothes-stealer [Awrodtrnv arnyayel, 


and you tried him in your court: you condemned him to death, and con- 
signed him to execution on the plank.4 


The use of the word \wrodtrns, cloak-snatcher, at once sug- 
gests the class of criminals known as malefactors (kaxodpyot), 
which included thieves (kdérrat), kidnappers (avdparodioral), 
house-breakers (rovywptxor), purse-snatchers (Gadavriorduor), 
and cloak-snatchers (Awmodtrar). The inclusion of kd\érrau is 
to be explained by the fact that they are caught éz’ abrodwpw.5 
The eldest brother of Agoratus could be classified as a traitor, 
as could the hirelings of Philip also. Two passages in Demos- 
thenes bear upon this question. On one occasion, speaking of 


t Lysias xiii. 56. 


2 Barkan (op. cit., pp. 73-78) has collected considerable information about the 
source, preparation, and physical effects of hemlock. 


3 Gernet (op. cit., pp. 276 ff.) has a very satisfactory discussion. 
4 xiii. 65-66 (trans. Lamb). 
5 Lipsius, op. cit., p. 320; cf. Gernet, op. cit., pp. 279 ff. 
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the hirelings of Philip in Athens, he says: “These men who 
have sold themselves to Philip you should detest and execute 
by apotympanismos.”* On another occasion he says: “If 
Philip had heard that those who spoke thus at that time were 
put to death by apotympanismos as soon as they returned 
here, he would have acted differently.”* We have here cases 
which look like treason. Gernet? warns us that all we have 
here is rhetorical exaggeration, but it is not likely that De- 
mosthenes would invoke a punishment not in accordance 
with the law.4 There are furthermore the words of Aeschines 
when on trial for treason (mpodocia) which involved the death 
penalty. 

With all loyalty I have served the city as her ambassador, alone sub- 
jected to the clamour of the slanderers, which before now many a man 
conspicuously brave in war has not had the courage to face; for it is not 
death that men dread but a dishonoured end. Is he not indeed to be pitied 
who must look into the sneering face of an enemy, and hear with his ears 
his insults? But nevertheless I have taken the risk, I have exposed my 
body to the peril.5 


The following may be regarded as a probable list of crim- 
inals executed by apotympanismos: 

I. xaxodpyo. 

II. mpodérar caught in the act, as was the brother of 
Agoratus when signaling to the enemy.°® 

III. To these criminals we may add those who were sub- 
ject to summary arrest because they were caught in the act 
of exercising certain forbidden privileges, as, for example, 
murderers and traitors who returned from exile without per- 
mission. It is to be observed that all of these cases fall within 
the process of apagogé. In other words, anyone caught in the 


T viii. 61. 3 Op. cit., pp. 276 f. 
ae La, ACh Barkan, ov, ciip, 7th 


Sii, 181 f. (trans. Adams). Aeschines is referring to apotympanismos, a public 
execution, rather than to hemlock, which seems to have been administered within 
the prison walls. 


6 Lysias xiii. 67. The passages in Demos. vili. 61; xix. 137, are mere attempts to 
arouse his audience against the pro-Macedonian politicians by classifying them as 
apoddérat technically caught in the act of betraying their country. Even so inter- 
preted the passages furnish some indication that wpodérac were included in the list. 
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act of stealing, betraying his country, or, after going into 
exile for murder or treason, returning without legal permis- 
sion was executed by apotympanismos. 

IV. There is the problem of the execution of convicted 
murderers, which Gernet regards as insoluble.* It is probable 
that they also were executed by apotympanismos. In Lysias’ 
it is said that one Menestratus was tried as an dvdpodpdvos and 
executed by apotympanismos.3 It is known that the nearest 
relatives of the murdered man had the privilege of being pres- 
ent at the execution; and the words of Aeschines quoted 
above at once suggest apotympanismos. In speaking of the 
way Midias treated his enemies Demosthenes says: 

Having but one object in view, to destroy me by every possible means, 
he would leave no stone unturned, as if it were right that any person who 
has been insulted by Midias, and determines to obtain redress instead of 
holding his tongue, should be utterly exterminated and not allowed to 
rest, should even stand convicted of desertion of post, and be exiled on a 


charge of murder, and all but crucified [éf’ atyare hebyew Kal pdovov ob 
mT poonraaba].4 


OM otis, Pa.2055 Linas 
4 xiii. 56; cf. supra, I, 212 f., for earlier proceedings concerning Menestratus. 


3 Gernet (0p. cit., p. 277) suggests that he might have been brought to trial by the 
process of apagogé. 


4xxi. 105 (trans. Kennedy). 


CHAPTER XI 
ESTIMATES OF ATHENIAN JUSTICE 


It is a difficult matter to form an adequate opinion of the 
effectiveness of the Athenian system of justice. One of the 
main difficulties in such an investigation is the fact that we 
hear only one side of a case and rarely know what the verdict 
was. It is always easy to quote the opinions of modern law- 
yers and philologians. Rogers, who spent his leisure hours 
for years with Aristophanes, has this to say: 


I must record my opinion as an English lawyer, that it would be diffi- 
cult to devise a judicial system less adapted to the due administration of 
justice. A large assembly can rarely if ever form a fit tribunal for ascertain- 
ing facts or deciding questions of law. Its members lose their sense of 
individual responsibility to a great extent, and it is apt to degenerate 
into a mere mob, open to all the influences and liable to be swayed by all 
the passions which stir and agitate popular meetings.? 


From among the philologians we may select the considered 
estimate of Wyse, editor of the speeches of Isaeus: 


There is no evidence that the Athenian judges were often bribed or 
terrorized or intentionally dishonest. Neither did the discretion granted 
them in the absence of a statute become an instrument of oppression. 
This danger, though real enough, was diminished by the number and repre- 
sentative character of the judges, who were not likely to treat as criminal, 
acts tolerated by public opinion. But the speeches of the orators are a con- 
vincing proof, if proof be needed, of the vices inherent in such a system. 
The amount of injustice done cannot now be estimated, but it is sufficient 
condemnation of the courts, that appeals to passion and political prejudice, 
insinuating sophistry, and outrageous misrepresentations of law were 
judged by shrewd and experienced observers suitable means to win a 
verdict. No development of law was possible; nothing excited the sus- 
picion and mistrust of the judges so much as a display of legal subtlety. 
.... The conclusions of a court were bare affirmations or negations, not 
discriminating between law and fact, applicable only to a particular case 
and based on reasons which were known only to the individual voters, and 
perhaps not always to them. And these decisions, such as they were, could 


* Introd. to Aristoph. Wasps, pp. xxvi f. 
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not bind another court, for in theory and practice the courts were equal 
and independent, each being a committee of the sovereign people supreme 
and irresponsible.! 


Contemporary writers had plenty of fault to find with the 
Athenian system, though mainly for different reasons than 
those offered by modern jurists and philologians. Pseudo- 
Xenophon, writing in the last quarter of the fifth century, 
complains of the congestion of the courts, caused by the fact 
that 


in the first place, they have to keep a greater number of festivals than any 
of the Greek cities, during which there is less possibility of any of the city’s 
business being transacted, and in the second place have to give a decision 
upon more lawsuits, prosecutions, and audits than the rest of mankind 
put together.’ 


Comedians were not slow to jest about litigation in Athens. 
“You Athenians do nothing but try cases,” says one of the 
characters in the Peace of Aristophanes.3 In the Clouds, when 
Athens was pointed out on a map of Greece, Socrates aefiewsd 
to believe it, for he saw no juries in session.‘ 

These jests need not be taken too seriously, for Aristoph- 
anes as well as Pseudo-Xenophon must have had a better 
idea of the causes of this flood of litigation than the casual 
modern reader of the ancient sources would suspect. ‘‘For, 
not even at present,’ says Pseudo-Xenophon, “when sitting 
through the year, do they avail to keep evildoers in check, 
owing to the largeness of the population.”’> But there were 
other reasons than the size of the population. Much Athe- 
nian litigiousness was due to certain features of their legal 
and political system which are wholly unknown to modern 
systems. 

The annual scrutiny, dokimasia, of elected and allotted 
magistrates was in the majority of cases a matter of form and 


In Whibley, Companion to Greek Studies, p. 473. 
2 Const. of Athens iii. 2 (trans. Brooks). 3 505. 


4207 f. Cf. Birds 39-41; Telecleides Amphictyons, Frag. 2: “But, oh ye who are 
best of all citizens at blackmail and litigation, cease your cannibalistic lawsuits” 
(trans. Norwood). 


5 Op. cit. i. 6. 
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could have been finally disposed of by a board of scrutineers 
(e.g., the outgoing members of the boulé), but democracy as 
conceived in the ancient world would delegate no real power 
to any board, no matter how constituted. Provision was 
made for the intervention of the courts either to confirm the 
findings of the retiring council in the case of the nine archons 
and the new council or in the case of all other officials to deal 
with the scrutiny from the beginning.t The vote on the recall 
(émvxetporovia) of the magistrates each prytany permitted a 
volunteer accuser to intervene if he had a grievance.? On the 
expiry of the official year all officers in the administration had 
to submit their accounts. Only the courts could grant final 
release. Here again the volunteer was invited to participate. 
But even this was not considered sufficient guaranty. For 
three days euthynoi sat before the statues of the eponymous 
heroes of the tribes and received any kind of case against the 
retiring magistrates. Private suits, dikaz, were handed to the 
Forty; criminal charges, graphazt, to the thesmothetai. These 
elaborate provisions must have created an atmosphere of sus- 
picion which fostered litigation and encouraged all kinds of 
charges. 

The peculiar Athenian system of legislation which made 
the mover personally responsible for the law or decree he 
sponsored by means of the graphé paranomon was the cause 
of an extraordinary amount of litigation. The personal liabili- 
ty did not extend beyond a year, but the legislation could be 
assailed at any time. Naturally the mover was always in- 
volved. The attack on the law was still in effect an attack on 
him by his political opponents or their henchmen. 

A feature of the Athenian system of taxation was respon- 
sible for a type of litigation unknown in modern times. If a 
citizen appointed to perform one of the more costly liturgies 
felt that someone else was more able to assume the burden, 
he might challenge him to perform it or to exchange proper- 
ties with the challenger, who would then perform the liturgy. 


t Arist. Ath. Pol. xlv. 3; lv. 2; Lipsius, Das Attische Recht, p. 271. 
2 Cf. Lipsius. op. cit., p. 295. 
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This was known as antidosis.t If both proposals were rejected 
the matter came before the court by way of an interpleader, 
diadikasia.? 

The Athenians understood quite well the importance of the 
prosecutor in the administration of criminal justice. “Both 
the laws and the courts are powerless,” says Lycurgus, “‘with- 
out someone to bring offenders to justice.’ Solon solved the 
problem of how to initiate prosecutions by permitting vol- 
unteers to prosecute. Under the pre-Solonian oligarchy the 
injured party alone had the right to seek justice against the 
wrongdoer. If the state was injured by high crimes and mis- 
demeanors, the magistrates and the members of the Areop- 
agus took the necessary steps to bring the wrongdoers to jus- 
tice upon information furnished them. Solon’s famous pro- 
vision permitting anyone who pleased to prosecute any 
wrongdoer, whatever its merits, was responsible for a number 
of abuses, the chief of which was sycophancy in the Greek 
sense. The Athenians were well aware of the evils that de- 
veloped from this provision. The comedies of Aristophanes 
and the forensic orations abound in denunciations of the 
sycophants. A number of measures were adopted to restrain 
them, but they were never suppressed. Both the advocates 
and the critics of democracy recognized the necessity of hav- 
ing volunteer prosecutors. Aristotle, who was not hostile to 
democracy, selects for approval three outstanding democratic 
features of the Solonian constitution. Of these the second is 
To éEelvar TH BovAoméevryy Tiuwpely brép TGV abixovmévwy.4 And yet 
Aristotle was as aware as any Athenian could be of the 
abuses of the system which were fully developed when he was 
writing. Pseudo-Xenophon, a caustic critic of democracy and 
all its ways, finds fault with the congestion of the courts but 
has nothing to say about volunteer prosecutors. Plato offers 
no substitute for the volunteer prosecutor but accepts him, 
as the following words show: 


«Cf. Goligher, “The Antidosis,’ Hermathena, XIV, 481 ff. 


2 For a discussion of other unusual aspects of Athenian litigiousness cf. Bonner, 
Lawyers and Litigants, pp. 96-112. 


Rope 4 Ath. Pol. ix. 
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Worthy of twice as much honor as he [who does no wrong], and more, is 
the man who, in addition, consents not to wrongdoers when they do 
wrong; for while the former counts as one man, the latter counts as many, 
in that he informs the magistrates of the wrongdoing of the rest. And he 
that assists the magistrates in punishing, to the best of his power,—let 
him be publicly proclaimed to be the Great Man of the State and perfect, 
the winner of the prize for excellence.* 


And Isocrates, when proposing a return to the ancient 
democracy, approved of the volunteer prosecutor.’ 

Athens was not the only democracy that suffered from 
sycophants. According to the laws of Charondas, “those 
convicted of sycophancy were to go about crowned with 
tamarisk.” The laws of Charondas were fitted to democratic 
constitutions in various Sicilian cities. Aristotle’ associates 
the excesses of demagogues and sycophants as frequent causes 
of the overthrow of democracy. It is quite plain that the 
abuses for which the volunteer prosecutor was responsible 
were inherent in democracy.® 

In democracy as organized in Athens, there was no place 
for elected or appointed public prosecutors to bring to justice 
all alleged criminals. On occasion special prosecutors or ad- 
vocates, synegoroi, as they were called, were chosen to handle 


LAW SuT sol: 


2 vii. 42. In modern communities the public prosecutor often prevents the prose- 
cution of alleged criminals by refusing for one reason or another to take action. 
The result is that many criminals escape indictment to say nothing of conviction. 
Again in some jurisdictions prosecutors or judges reduce a charge to a less serious 
category. Sometimes this is done to induce the criminal to plead guilty to the 
lesser crime with a lighter sentence. More often, however, bribery and dishonest 
local politicians are involved. None of these abuses is found in Athens. A volun- 
teer prosecutor might be bribed, but there was no assurance that another might 
not push the charge. Nor could the criminal expect leniency in the classification of 
his crime. For all judicial officials were held strictly responsible for their official 
acts. 


3 Cf. Diodorus xii. 11-12; for a list of these cities cf. supra, 1, 69-70. 
4 Pol, 1304.81.20. 


5 In the words of Plutarch, “Not only as Simonides says ‘on every lark must grow 
a crest’ but also in every democracy must spring up a false accuser” (Timol. 37; 
Bergk, Frag. 68; cf. Lofberg, Sycophancy, p. 10, n. 53). 
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prosecutions which were regarded as particularly important.’ 
One is obliged to admit that if neither the friends nor the 
critics of democracy ever suggested changing Solon’s famous 
provision its excellencies must have more than counter- 
balanced the evils that grew out of it. Its success was due 
to the high sense of civic duty developed in the Athenian 
citizen body as compared with modern political communities. 

The greatest offense of the Athenian system in the eyes 
of modern critics lies in the large popular juries. But one 
must remember that in Greek political theory democracy and 
popular juries are inseparable. In Athens, Pseudo-Xenophon 
says, cases are tried év 7G dquw.? A man was not a real 
citizen unless he shared in political office and the administra- 
tion of justice. Aristotle defines a citizen as one who has the 
right to take part in the deliberative or judicial administra- 
tion of the state. In a democracy such a theory leads to 
large popular courts whose shortcomings were recognized 
both by political theorists and by the oligarchic opponents of 
democracy. Plato does not construct in the Republic an 
ideal judicial system, but he makes it clear that he believes 
that judges should be experts and not cross-sections of the 
citizens drafted for the work. “In this state and in this only 
shall a shoemaker be a shoemaker and not a pilot also, and 
a farmer be a farmer and not a dicast also.’’4 But in the Laws, 
a more practical treatise, he accepts the normal Greek view 
with few reservations. 

Every magistrate must also be a judge of some things..... In the 
judgment of offenses against the state the people ought to participate, 
for when anyone wrongs the state they are all wronged, and may reason- 


ably complain if they are not allowed to share in the decision. .... And 
in private suits, too, as far as possible, all should have a share; for he who 


«The manner in which Pericles handled the prosecution of Cimon shows that 
ancient like modern prosecutors were not without fault. Cf. advocates in Aristoph- 


anes, Supra, pp. 27 ff. 
AOS PESTER F 


3 Pol. 1275A, 1281B. Aristotle extends the word “office” (4px) to include mem- 
bership in a democratic assembly. 


4 Rep. 397E. 
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has no share in the administration of justice, is apt to imagine that he has 
no share in the state at all.7 


Plato indicates very clearly his distrust of large popular 
courts, as the following words show: “Where courts are 
noisy and disorderly, as in a theater, clapping or hooting in 
turn this or that orator, the legislator should allow them to 
ordain the penalties only for the smallest offenses.” Aristotle, 
however, with some hesitancy maintains that the multitude, 
with all its defects, is a better Judge than a superior few: 


For the many, of whom each individual is but an ordinary person, when 
they meet together may very likely be better than the few good, if regarded 
not individually but collectively, just as a feast to which many contribute is 
better than a dinner provided out of a single purse. 


But doubts assail him: 


Whether this principle can apply to every democracy, and to all bodies 
of men, is not clear. Or rather, by heaven, in some cases it is impossible 
of application; for the argument would equally hold about brutes..... 
But there may be bodies of men about whom our statement is nevertheless 
true. And if so, the difficulty which has been already raised, and also 
another which is akin to it—viz. what power should be assigned to the 
mass of freemen and citizens, who are not rich and have no personal merit 
—are both solved. There is still a danger in allowing them to share the 
great offices of state, for their folly will lead them into error, and their 
dishonesty into crime. But there is a danger also in not letting them 
share, for a state in which many poor men are excluded from office will 
necessarily be full of enemies. The only way of escape is to assign to them 
some deliberative and judicial functions.‘ 


Aristotle, in reporting the institution of pay for the dicasts, 
‘says: 

Pericles was the first to institute pay for service in the lawcourts, as a 
bid for popular favor to counterbalance the wealth of Cimon..... Some 
persons accuse him of thereby causing a deterioration in the character of 
the juries, since it was always the inferior people who were anxious to 
submit themselves for selection as jurors, rather than the men of better 
position. 


* Laws 767A—768B (trans. Jowett). 2 [bid. 876B. 
3 Pol. 1281B (trans. Jowett). 4 Jbid. 5 Ath. Pol. xxvii. 4 (trans. Kenyon). 
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It seems likely that Aristotle has in mind a criticism of Plato, 
who in the Gorgias* represents Socrates as saying: 

I should like to know whether the Athenians are said to have been made 
better by Pericles, or, on the contrary, to have been corrupted by him; for 


I hear that he was the first who gave the people pay, and made them idle 
and cowardly and encouraged them in the love of talk and of money. 


The rejoinder of Callicles that Socrates must have heard that 
from the philo-Spartan set shows that his was the view of the 
conservatives who, if not openly antidemocratic, were at 
least strongly opposed to the extreme type of democracy 
developed in Athens. 

It has been objected that the verdicts of Athenian courts 
are mere affirmations or negations. Hippodamus, in his con- 
stitution, proposed that every dicast “should have a tablet 
on which he might not only write a simple condemnation, or 
leave the tablet blank for a simple acquittal; but, if he partly 
acquitted and partly condemned, he was to distinguish ac- 
cordingly.”? Aristotle roundly condemns the proposal be- 
cause in practice it would be unworkable. How could votes 
of this kind be counted? 

In the fifth century when the same dicasts were assigned 
to one court for a whole year a certain amount of bribery was 
possible. But few would have the means to bribe a sufficient 
number of dicasts to make sure of an acquittal. Aristotle 
says that bribery began after the introduction of pay and 
that Anytus in 409 B.c. was the first to employ bribery. 
It is known that suggestions were being made in the late 
fifth century to ameliorate the notorious congestion of the 
courts. Pseudo-Xenophon! objects to the proposal that the 
number of courts be increased by decreasing the number of 
dicasts in each panel because of the increased danger of 
bribery. But in any event the method of assigning dicasts 
to the various courts in the fourth century must have ren- 
dered bribery practically impossible. This is the period in 


Tee tis he ZATIStH Os 2064. 
3 Ath. Pol. xxvii; cf. Diodorus xiii. 64. 6; Plut. Coriolanus xiv. 
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which all the forensic speeches except those of Antiphon fall. 
It is clear that in spite of the doubts voiced by some scholars 
bribery had no effect on the administration of justice in 
Athens." | 

In one respect at least the Athenian system challenges 
favorable comparison with the best of the modern systems. 
Practically all civil disputes were submitted to arbitration. 
The arbitrator was a man of experience and at first attempted 
to induce the parties to reach a settlement acceptable to 
both. Failing this, he gave a judgment on the merits of the 
case which was subject to appeal. In consequence of this 
system a litigant in a civil suit had an opportunity to present 
his case in the most informal manner to a single judge of age 
and experience where rhetoric played no part in the case, 
and where the reasons for the decision were doubtless set 
forth. Moreover, he was twice given the opportunity to 
avoid having his case tried in a popular court. It is not now 
possible to tell how successful arbitration was, but it is to be 
noted that on several occasions the speaker tells the court 
that an attempt had been made to settle the case without 
trial. In the settlement of estates, however, there was no 
arbitration, and in no other class of case could a large jury 
be so ineffective. The modern reader of the speeches of 
Isaeus dealing with the devolution of estates can follow most 
of them only with a family tree of the persons involved. 
Indeed, one speaker was so aware of this difficulty that he 
had thought of using some such device in court but aban- 
doned the idea because he realized that only a portion of the 
dicasts could see the writing. Under these circumstances mis- 
carriages of justice could scarcely be avoided. 

In the so-called graphé paranomon the Athenians had a 
parallel to a function of the Supreme Court of the United 
States. Any citizen who deemed that a law or a decree was 
illegal could institute a criminal action against it. If the 
action was brought within a year, the sponsor was personally 


Gilbert, Const. Antiqu., p. 415, n. 4. 
2 Cf. Thomas Goodell, Yale Review, II, 64 ff. 
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liable. The entry of the suit at once suspended the law or 
decree in question. If the legislation was found to be illegal 
by the court, it thereby became null and void. In the United 
States only the person directly wronged can appeal to the 
courts for protection against what he claims is an unconstitu- 
tional law. But his suit raises the question indirectly. The 
rule of precedents, however, enables any citizen wronged in 
the same manner to avail himself of the benefit of the court 
decision because no one will take action against him. Hence 
the law complained of becomes unconstitutional only in- 
directly. Moreover, it constantly happens that a part of a 
law may become unconstitutional while other parts must 
wait for victims to challenge them. The great advantage of 
the Athenian system lay in the fact that the constitutionality 
of legislation could be raised and finally settled before any 
citizen suffered wrong. Public advocates were always chosen 
to defend the law, but any citizen could speak for or against 
the law. The court, like any other dicastery, was a cross- 
section of the people and so represented public opinion. Here 
again the Athenian system compares favorably with a mod- 
ern system. 

Witnesses were not so important in Athens as in a system 
where the court hears the facts as told by witnesses and 
summed up by counsel. Athenian dicasts heard the facts of 
the case from the litigant himself with supporting testimony 
at various points. In the fifth and early fourth centuries wit- 
nesses were questioned by the litigants. Later they merely 
acknowledged affidavits prepared beforehand. In neither sys- 
tem was there any provision for cross-examination. In the 
absence of cross-examination a litigant could venture upon 
questions and produce affidavits that would be dangerous if 
the witness was subject to cross-examination. But the lack 
of cross-examination is not so serious a matter as it would 
be in a modern system, for such pieces of evidence as are 
extant are quite simple and brief. The nearest approach to 
cross-examination was the questions addressed by a litigant 
to his opponent, but here again the extant orations furnish 
no such examples as Socrates’ examination of Meletus. Nor 
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is it surprising. A man who bought his speech from some 
logograph would be running serious risks if he undertook to 
question a clever opponent. 

It is not to be expected that litigants will in open court 
criticize the dicasts upon whom their success or failure in 
their litigation depends. In forensic theory the dicasts did 
no wrong. The unscrupulous prosecutors were responsible for 
all miscarriages of justice. Few litigants had the hardihood 
of the Platonic Socrates, who roundly condemned the com- 
mon practice of bringing weeping children and female rela- 
tives into court. 

Perhaps there may be some one who is offended with me as he calls to 
mind how he himself on a similar or even less serious occasion had recourse 
to prayers and supplications with many tears, and how he produced his 
children in court together with a posse of friends and relatives; whereas 
I who am probably in danger of my life will do none of these things. Per- 
haps this may come into his mind and he may vote in anger because he is 


displeased. I say these things ought not to be done; if they are done you 
ought not to permit them.? 


He further protests against the practice of allowing popular 
prejudice to influence verdicts. He observes: 
My conviction, if lam convicted, will be due not to my accusers, but to 


longstanding calumnies and prejudices. These have convicted many a 
good man, and it is not likely that my case will prove an exception.? 


Andocides shows some boldness in comparing the delibera- 
tions of the boulé with the decisions of the dicasts. He 
remarks: 

The boulé is less likely than you to make a mistake, for they deliberate 
at leisure and are liable to be blamed and held in ill repute by the rest of 


the citizens. But there is no one to find fault with you. For it is your 
right to dispose of matters that come before you well or ill as you please. 


Here and there in current literature we find criticisms of 
the Athenian judicial system. Pseudo-Xenophon*‘ asserts that 
the Athenians are less concerned with justice in their courts 


™ Plato Apol. 34C. 3 Andoc. il. Ig. 
2 Ibid, 28A-B. ahd Dea Beg TRS), 
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than with what is advantageous to themselves. This view 
may be dismissed as the normal oligarchic attitude. Of more 
importance is a later admission in which he points out to 
interested oligarchs that there 1s little chance of overthrow- 
ing such a democracy. 

Someone might retort that after all no one has been unjustly dis- 
franchised at Athens, to which I reply that there are some who have been 
unjustly disfranchised, but only a few. However, it will need more than a 
few to make an attack upon the democracy at Athens, the truth of the 
case being that men who have been justly disfranchised do not take it to 
heart, but only those who have suffered unjustly. Now, how could any- 
one suppose that the majority would have suffered unjustly at Athens, 
where it is the people who hold the official posts? No, it is for misconduct 
in office, or in speech or act, for such reasons as these that men are dis- 
franchised there. From these considerations one must not think that there 
is any danger from the disfranchised class at Athens.t 


Aristophanes, according to prevailing opinion, devoted 
the Wasps to a criticism of the Athenian dicasteries. “Mr. 
Grote,” says Rogers, “1s merely stating the popular view as 
well as his own, when he says that the poet’s purpose was to 
make the dicasts monsters of caprice and injustice.” But 
Rogers has rightly divined the real purpose of the Wasps. 
It is really an attack on the demagogues who exploited the 
dicasts for their own political purposes. But a comedy must 
have humor. This is furnished mainly by Philocleon, whose 
name at once suggests the relationship between the dicasts 
and the reigning demagogue. He 1s a grotesque exaggeration 
of the normal dicast who is so admirably and admiringly 
represented in the chorus—the Marathonian heroes whom 
Aristophanes delighted to honor. 

We the only true-born Attics, of the staunch heroic breed, 

Many a time have fought for Athens, guarding her in hours of need; 

When with smoke and fire and rapine forth the fierce Barbarian came, 

Eager to destroy our wasps-nests, smothering all the town in flame, 

Out at once we rushed to meet him: on with shield and spear we went, 

Fought the memorable battle, primed with fiery hardiment; 

Man to man we stood, and, grimly, gnawed for rage our under lips. 

Hah! their arrows hail so densely, all the sun is in eclipse? 


t Ibid. iii. 12-13. 2 Aristoph. Wasps 1077-90; cf. 230-39. 
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Of Philocleon one of the slaves says in explaining the plot: 


Pll tell you the disease old master has. 
He is a Lawcourt-lover, no man like him. 
Judging is what he dotes on, and he weeps 
Unless he sit on the front bench of all. 


And again: 


He of us all, I ween, 

Was evermore the austerest, and most keen. 
Alone no prayers he heeded: 

Whene’er for grace they pleaded, 

He bent (like this) his head, 


You cook a stone, he said.? 


The fact that The Wasps obtained the second prize is 
significant. If the judges and the audience had thought that 
Aristophanes was attacking democracy in one of its funda- 
mental principles, or if they had taken his jests seriously, 
his play would have received a rough reception. Support is 
lent to this interpretation of Rogers by Isocrates, who in 
the fourth century deplores the same situation. 

Who of the friends of democracy is not pained to see the numbers of 


citizens standing around the courts hoping to be drawn for service in 
order to secure the means of subsistence ?3 


I am surprised that you are unable to realize that no class is more ill 
disposed to democracy than the vicious politicians and demagogues. Seeing 
a portion of the citizen body, owing to their poverty and dependence upon 
the income from attendance at courts and assemblies, obliged to be at their 
beck and call they rejoice at the increase of impeachments, indictments 
and other vexatious litigation which they encourage.4 


The Athenians were fond of oratory, and there were plenty 
of skilled speakers ready to gratify their desire. Thucydides 
puts into the mouth of Cleon a striking condemnation of 
Athenian preoccupation with oratorical displays: 

Misled by clever speakers the people make dangerous concessions to the 
subject states. The sophisticated members of the assembly ought rather 
to give good advice than to seek occasions for the display of eloquence and 
cleverness and become rivals in oratory for popular applause. In such 
rhetorical contests the city gives away the prizes to others while she takes 
the risk upon herself. And you are to blame for ordering these contests 


t Ibid. 87-90. 3 Ibid. 277-81. 3 vil. 54. 4 vill. 129-30. 
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amiss. When speeches are to be heard you are too fond of using your eyes, 
but where actions are concerned you use your ears. You are slaves of 
each paradox and contemptuous of the familiar. Not a man of you but 
would be an orator if he could. In a word you are at the mercy of your 
ears and sit like spectators attending a performance of sophists rather than 
counsellors of state. Do not hold out a hope which eloquence can secure. 
...~- Do not be misled either by pity or by the charm of words. .... Our 
charming orators will have another occasion for display where the issues 
are not so serious.* 


This attitude toward oratory rendered the large popular 
juries particularly unfitted for dispensing justice. It is not 
surprising that men of the older generation thought that 
those skilled in rhetoric could make the worse appear the 
better reason. Again and again defendants deplore their in- 
ability to speak in public. On the eve of the trial of Socrates 
a friend urging him to make a good preparation for his de- 
fense inquires, ““Do you not see that the Athenian dicasts 
frequently become angry and put innocent men to death and 
frequently acquit those guilty of wrong, moved to pity by 
their eloquent speeches?’’? One is not so much impressed by 
these complaints when it is recalled that all the litigants 
who voice them are using speeches composed for them by 
experts. Neither is it to be forgotten that the speech of the 
prosecutor also may be composed by an expert. But be that 
as it may, rhetoric was a weapon which gave a litigant an 
undue advantage. It is interesting to note that the people 
themselves were suspicious of the new rhetoric. Thucydides, 
in his famous characterization of Antiphon, says that 
although he did not come before the assembly or willingly take part in 
any public contest but was under suspicion with the people on account of 
his reputation for cleverness yet he was the one man most able to help any 
who were involved in contests either in court or before the assembly in 
case they sought his advice. 


t Thuc. iii. 38. (paraphrased) The whole Mytilenaean episode well illustrates the 
characteristics of the Athenians which Cleon here attributes to them. At first they 
condemned the whole male population to death, the normal procedure in dealing 
with revolting allies (iv. 122, 6). In a second vote they decided to put to death only 
those who were proved guilty of the revolt. Viewed from another angle, the whole 
incident is a striking illustration of the essential mildness of the Athenian character. 


2Xen. Apol. 4. 3 vill. 67. 
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Plato takes high ground in his condemnation of rhetoric 
in the courts. In his dialogue named after the famous Sicilian 
rhetorician Gorgias, Socrates inquired: 


“What is rhetoric, Gorgias?! 

“Rhetoric is the art of persuasion in courts and other assemblies about 
the just and the unjust” [replied Gorgias]. 

“And what sort of persuasion does rhetoric produce in courts of law 
and other assemblies about the just and the unjust? Is it the sort of per- 
suasion which gives belief without knowledge or that which gives knowl- 
edger” 

“That which produces belief only.” 

“The rhetorician, then, need have no real knowledge; he has only to 
discover some way of persuading the ignorant that he has more knowl- 
edge than those who know” [concluded Socrates]. 


To the same effect is a passage in the Theaetetus of Plato. 


Orators and lawyers persuade men by their art and make them think 
whatever they like, but they do not instruct them. Do you imagine that 
there are any teachers in the world so clever as to be able to convey to 
others the truth about acts of robbery and violence of which they were not 
eyewitnesses while a little water is flowing in the hourglass’? 


In theory this view is correct, no doubt, but it is wholly 
impractical. How else can a litigant put his case before a 
court than by words? 

Courts may err either on the side of laxity or on the side 
of severity. Isocrates in the Areopagiticus by implication 
criticizes the laxity in the administration of justice in his 
own day: 

For they saw that in cases of contract the judges were not in the habit of 
indulging their sense of equity but were strictly faithful to the laws; and 
they did not in trying others seek to make it safe for themselves to disobey 
the law, but were indeed more severe on defaulters than were the injured 
themselves, since they believed that those who break down confidence in 
contracts do a greater injury to the poor than to the rich..... : 


In another speech Isocrates plainly sets forth the animosity 
of the poverty-stricken masses toward men of wealth: 


’ Gorgias 454B, E; 459B, C. The passage is paraphrased. 
2018. 3 Vil. 33-34. 
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Some jurors are so savage and so hostile that because of their envy 
and their poverty they are enemies not of wickedness but of success, and 
hate not only the most moderate citizens but the most righteous conduct. 
This is bad enough. But they even side with wrongdoers on trial and acquit 
them, while they put to death those whom they envy if they can. 


Demosthenes also finds fault with the light-hearted ir- 
responsibility of the dicasts of his day: 

You, O Athenians, acquit men who are guilty and plainly proved to be 
guilty of the gravest offenses, if they merely say one or two witty things, 
and some fellow-tribesmen chosen to be their advocates petition for them: 
should you even convict any one, you fix the penalty at five-and-twenty 
drachmas.? 


Apparent laxity may have justification in the fact that 
there was no high authority to exercise clemency or grant 
pardons in the Athenian system. Accordingly the large popu- 
lar courts had to exercise these powers and take account of 
extenuating circumstances. In these conditions an acquittal 
may amount to a pardon. And a large popular jury was well 
suited to exercise these functions. 

Over-severity in a democratic system of justice cures itself 
more readily than laxity. It is felt that it 1s better to let ten 
guilty men go free than to punish one innocent man. The 
code of Draco provided death as the penalty for a long list 
of crimes. Solon, with full popular support, repealed all the 
laws of Draco except the homicide laws, because they were 
“written in blood.” In only a few cases was the death penalty 
obligatory by laws. Otherwise it was left to the dicasts to 
determine the penalty. In England at the beginning of the 
nineteenth century over two hundred crimes were capital by 
law. If a jury found a man guilty, the law took its course 
unless the criminal was pardoned. To be sure all this 1s 
changed now, but the fact remains that until the beginning 
of the nineteenth century the administration of criminal jus- 
tice in England was in all probability quite as severe as it 
was in fifth-century Athens. In one extant case, the trial 
and execution of the generals in 406 B.c., there was a mis- 
carriage of justice due to the passions aroused in the people 
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generally as well as the relatives of the seamen who perished." 
The Athenians themselves soon recognized their mistake and 
took measures to bring to justice those who were regarded 
as mainly responsible for the prosecution. 

One of the most remarkable instances of national self- 
restraint was the amnesty of 403. The victorious democracy 
had at its mercy many of the men responsible for the execu- 
tion of fifteen hundred adherents of democracy during the 
tyranny of the Thirty, and yet they decided to let bygones 
be bygones. The amnesty was always a matter of just pride 
to Athenians of later generations. Aristotle? took occasion to 
remark on the Athenian law against would-be tyrants. They 
and their descendants were disfranchised. 

Modern critics of the Athenian judicial system naturally 
compare it with contemporary systems. Grote? alone has 
recognized that modern standards should not be used entirely 
in estimating the effectiveness of the administration of jus- 
tice in Athens. He reminds us that “the distinction between 
powers administrative and judicial, so highly valued among 
the more elaborate governments of Europe, since the politi- 
cal speculations of the last century, was in the early history 
of Athens almost unknown.” In England before the distinc- 
tion between judicial and administrative powers was in force 
an alleged criminal was much more harshly treated than an 
Athenian citizen in like circumstances. Thayer says: 


In England the king in criminal cases was no mere ordinary party to an 
action: the procedure was heavily weighted in his favor. In treason and 
felony the accused could not have counsel; later when witnesses could be 
had for the crown, the accused could not have them; and still later when 
he also could have them, his witnesses could not be sworn. 


™ Xen. Hell. i. 7. 16 ff.; cf. Thuc. vii. 48. 3. In his refusal to withdraw from 
Sicily before the final disaster without authorization from home, Nicias recognized 
how volatile and easily influenced the Athenians were in their dealings with de- 
fendants in matters affecting the nation. One is tempted to think that Thucydides 
has in mind the fate of the generals after the battle of Arginusae. 


2 Ath. Pol. xvi. 3 History of Greece, V, 237. 


4 Preliminary Treatise on Evidence at the Common Law, p. 157. 
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In a note Thayer cites a case in the year 1565 in which a 
robber was on trial. There were no witnesses for the prisoner 
at the bar, only for the crown. Other cases are also cited 
to the same effect. An Athenian, although he must plead 
his own case, could have a speech written for him and could 
have counsel and witnesses. His rights in these respects 
were the same as the prosecutor’s. 

Grote points out an aspect of the Athenian system of 
popular courts that usually escapes notice. 

To make the rich and powerful effectively amenable to justice has in- 
deed been found so difficult everywhere, until a recent period of history, 
that we should be surprised if it were otherwise in Greece..... Now the 
dikasteries were inaccessible both to corruption and to intimidation: their 
number, their secret suffrage, and the impossibility of knowing before- 
hand what individuals would sit on any particular case prevented both the 
one and the other. And besides that the magnitude of their number, ex- 
travagant according to our ideas of judicial business, was essential to this 
tutelary effect—it served farther to render the trial solemn and the verdict 
imposing on the minds of parties and spectators, as we may see from the 
fact that in important causes the dikastery was doubled or tripled. Nor 
was it possible by any other means than numbers to give dignity to an 
assembly of citizens of whom many were poor, some old, and all were de- 
spised individually by the rich brought before them..... These numer- 
ous dikasteries offered the only organ which Grecian politics could devise 
for getting redress against powerful criminals, public as well as private, 
for obtaining a sincere and uncorrupt verdict. 


Solon, in allowing an appeal to the Heliaea, had in mind 
this very situation, and a perusal of Demosthenes’ indictment 
of Midias will convince any reader that only a court that 
was so large that it could neither be bought nor be intimi- 
dated could deal with such a man as Midias. 

The general respect accorded the Areopagus as a court 
might seem to indicate that a select body, including the 
former archons who had stood the test of the euthyna, might 
have been a satisfactory group from which to draw panels 
for both criminal and civil cases; but the reforms of Ephialtes 
and Pericles show clearly that democracy was determined to 
control both administrative and judicial powers. For, as 


Op. cit. V, 237 fF. 
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Aristotle? observes, the control of the courts made the people 
sovereign of the state. 

There is no doubt that the large popular courts of Athens, 
subject to personal and political prejudices, swayed by ora- 
tory, deceived by unscrupulous prosecutors and uncontrolled 
by expert judges, deserve the strictures of Rogers. But we 
leave to the reader to decide whether after all it was not as 
good a system as Greek democracy could devise to protect 
the rights of the humblest of its citizens. “In the eyes of the 
law,” says Pericles, “all are on an equality as regards the 
settlement of their private disputes.’ 


STA HoEE Ola AX: 2 Thuc. ii. 37; cf. Hyper. iv. 36 quoted supra, pp. 49 f. 
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for perjury, 21, 261 ff.; for debt, 22, 
57, 61, 255, 263 f., 273; for dropping 
case, 24, 58f., 61, 272 f.; for failure 
to win fifth part of votes, 50, 56f., 
272 f.; disqualified witnesses, 118; for 
impiety, 121; of arbitrators, 238, 240; 
appeals, 250; pardons, 254f., 273; 
new trials, 265 f.; for WevdoxAnreia, 
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269 f.; enforcement of, 272 f.; types 
of, 272 f. 
Audit. See evOvva 


BapaOpov: nature of, 278 f.; early origin 
of, 278, 279; in decree of Cannonus, 
283; late use of, 283 f. 


Baoavor, 126 ff., 132, 224 ff. 

Baovredbs, in homicide cases, 168, 199 f., 
207 f., ata. 

BAGBn. See dixkn BAaBns 

Blackmail, by sycophants, 50 ff. 

Blood money, 196 ff., 209 

Bobdevots, 82 

Bottomry cases, 114 f. 


BovAn: in trial of Antiphon, 27; oath of, 
151 f.; limitation of powers of, 239 f., 
240 ff., 250 f., 255 £.; logistai of, 241 f.; 
dokimasia of, 243 f.; comparison of, 
with dicasteries, 298 


Bribery: law against, 10 f.; of witnesses, 
O10 fh, .064 it) ofvonicialss +3 3135 eet 
of prosecutors, 33, 60, 62; in Harpalus 
case, 37; of dicasts, 50, 56, 295 f. 


Callias (Andocides i. 121), 21, 56 


Callixenus, trial of, 64 f., 66, 67, 70. See 
Generals, trial of 


Cannonus, decree of, 3, 5, 165, 283 

Cephalus, 38 

Cephisius, 21, 38, 56 

Chalcidian decree: oath in, 149 f., 151; 
appeal in, 246, 248 f. 

Challenge: to give up slaves for torture, 
128 f., 132; to evidentiary oath, 158 f. 

Charmides, 53 

Charondas, laws of, 292 

Cimon, trial of, 15, 22, 26, 43 


Citizenship! cases,137, 41,159 f., lou 
116 


Cleisthenes, 5, 6, 46, 151 

Cleon, 28, 44 

Cleophon, 64. 

Clubs: as aid to litigant, 10, 11, 19 ff.; 
law against, 10 f.; of sycophants, 54 


INDEXES 


Code of Gortyn, 147 (n. 4), 152 (n. (9, 
179, 184, 187 

Commercial suits, 5, 41, 62, 71, 91, 116, 
119g f. 

Compurgation, 83, 174 ff. 

Confession, as evidence, 120 ff., 127, 130 

Confiscation, 38 (n. 2), 40 f., 50, 271 

ores iis 
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Cross-examination, 8, 122, 131, 297 f. 

Curse, in oaths, 145 f., 149, 151 (n. 6), 
T53if. 


Damas eseey iyo. 144 1...203 f0271, 
See dikn BXaBns 

Delphinium, 159, 169 ff. 

Demophantus, decree of, 47, 150 

Demophilus, decree of, 113 


Demosthenes: as logograph, 13, 15, 19; 
charged with Arworakiov, 24, 55, 61; 
in Midias case, 24, 25, 55, 60, 62f., 
66, 91 f., 95 f., 199, 305; charged with 
accepting bribes, 37; attacked by 
sycophants, 48 f.; suits against guard- 
fans,104t. 071 4, 

Depositions, extra-judicial, 132 ff., 174 

diadtkagia: in phratry entrance, 160; 
in perjury suits, 266; in antidosis, 291 

diadtkacla émiTpom7s, 103 


dtadixaciat KAnpov: not subject to 
paragraphé, 79; not subject to arbi- 
tration, 101; oaths in, 163; new trials 
in, 260 f., 265. See Inheritance cases 


diatta éml pynrots, 51, 54, 77 

diawaptupia: in inheritance cases, 76, 
78 ff., 83, 86f., 265; procedure in, 
76 f.; date of introduction of, 82 f.; 
in public suits, 83 f.; objections to, 
85 f.; penalties in, 86 f.; witnesses in, 
11g, 120; oaths in, 113 f. 190. 


Dicasts: attempts to influence, 14, 
22 ff., 30, 298; bribery of, 50, 56, 
295 f.; as confirmatory witnesses, 125; 
oath of, 152 ff.; protests of, 269 f.; 
contemporary opinion of, 289, 299 f., 
302; criticism of, 293 f., 298 ff.; com- 
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parison of, with modern system, 
304 f. 

dikat: origin of, 1 ff.; distribution of, 
Dove Ota 1Ol fap lO. 20 mlistm of 
arbitration cases, 115 f. 

dikat amo oupPdrwy, 5 

dixn aixias, 94, 115. See Assault 

dixn avadexos, 265 f. 

dikn aoppijs, 3, 115 

dixn amootaciov, 118, n. 5 

dixn apyupiov, 115 

dixn Bratwy, 115 

dikn BAdBns: BA&Bn as basis of suit, I 
(n. 2); dixn émitporfs as form of, 
106 f.; in status familiae cases, 107 fF.; 
inparbitration cases,s110, 112.0114, 
I11$; against witnesses, 139 f., 143; 
against litigants, 144 

dixn éyybns, 116 

dixn éumopixn, 91. See Commercial suits 


dixn émitpomhs, 102 ff., 116; as form of 
dikn BAABns, 106 f. 


dixn e£obAns, 116, 236, 271 

dixn Kaxnyoplas, 92 f., 95 f., 116 

dixn KaxoTtexviwv, 91, 264, 265, 266 f. 
dixn Katadbaews Tov Snuov, 3 


dikn KNorjs: law of Solon, 3; in arbitra- 
HON WIC 100 124110 

dikn Nuropaptupiov, 139 ff., 237 

dikn Auworakiov, 24, 55, 61 

dixn mpoukds, 116 


dikn bBpews, 3, 5; UBpes as basis of suit, 
ehee ) 


5ixn povov, 4, IOI (n. 3), 210 f. 
dikn xpéws, 3, 116 


dikn wWevdouaprupiwv: liability of wit- 
ness, 118, 120, 122, 136, 144, 190; new 
trials as result of, 261, 265 ff.; penal- 
ties for, 261 ff. See Perjury 


Dinarchus, 37 

Diognetus, decree of, 247 

duwpoota, 83 (n. 1), 165 fF., 171, 222 
Soktuacia, 81, 151, 155; of boulé, 243 f.; 
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of magistrates, 243 f., 289 f.; appeals 
In; 243 fis .290 
Dorieus, 253, 254 


Draco, laws of: institution of suits, 1 ff.; 
on homicide, 4, 7,203 f., (207, 220, 
226; litigation under, 7; appeals un- 
der, 233; severity of, 274, 303 

Duris, 281 f. 


Ecclesia: appeal’ to, 18503791233 140305 ; 
trial of Generals before, 9, 27, 64 f., 
66, 67, 70; probolat before, 24 f., 63 fF., 
69 f.; kupia ékxAnoia, 67; pardoning 
power of, 253 ff. 

Etsagogets, 5 

eloaywytuos, 75 f., 164 

Eisangelia: under Draco, 7, 233; abuse 
of, 16 (n. 5); confusion of, with 
euthyna, 26f.; of Antiphon, 27; of 
Generals, 27; of sycophants, 63 f., 66, 
70; of homicides, 215; of arbitrators, 
238 

éxuaprupia: nature of, 132 ff.; oaths in, 
174 

Eleven, jurisdiction of, 75 (n. 2), 78, 
121, 203 

Elpinice, 26 

éuBarevors, 271 

Embezzlement, 30 ff., 35 

€upnvor dixat, 101. See Suits, monthly 

évderEts, 71, 78, 80, 81, 273; in apagogé, 
cee 

épeois: in citizenship cases, 37, 112 f.; 
in arbitration, 110, 235 ff.; meaning 
of, 232; before Solon, 232 f.; under 
Solon, 232, 233 ff.; of magistrates’ 
decisions, 232 ff.; of boulé decisions, 
239 f., 240 ff.; in dokimasia, 243 ff.; 
in Athenian empire, 246 ff. 

éruBorn, 138 f., 245 f. 

érdtkaciat KAnpov: not subject to 
paragraphé, 79; under archon, 103; 
perjury in, 263, 265 

émipeAnral Tod éumopiov, 62 

érlioxnypis, 77, 262, 266 - 

Episkopot, 252 f. 
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émexetpoTovia, 27, 290 

érwBedia: as check on litigation, 58; 
in special pleas, 80, 87, 89 

érwporat, 184 ff. 

épyaotnpla avkopavTav, 54 

Ethopotia, 123 f. 

Euryptolemus, 9, 165 

evOvdckla, 75 


eWOuva: of Cimon, 26 f.; Trial of Dog, 
28 f.; treasury prosecutions, 30 ff.; 
types of, 34; officials in charge of, 35; 
procedure in, 35 f., 256 ff.; abuses of, 
43 f.; of magistrates, 57 f.; none for 
arbitrators, 238; monthly, 241 f.; 
cause of litigation, 290 


elOuvor: right of, to reject case, 57 f.; 
functions of, 109, 255, 257 ff., 290 


Euthyphro, 208, 217 


Evidence: in arbitration, 17, 58, 100; 
confessions as, 120 ff., 127, 130; im- 
portance of, in Athenian courts, 123; 
hearsay, 124, 125,130 f., 134, 130: ob 
women, 125, 221 ff.; of minors, 125 f., 
221 ff.: of slaves, 126 ff., 132, 223 ff.- 
persons as evidence, 129; written, 
134. f,)b140sextras|Udicin mer aa aie 
introduction of new, 260 f. 

Exegetes, 208,°215 (nt) 2a yet, 

éEwuoola, 137, 163 f. 

Exile, 272. See Homicide 


Fines: aid in paying, 22; for failure to 
win fifth of votes, 25,955,056 faa 
80, 87, 89, 139, 216; share to prosecu- 
tor, 40f.; for dropping suit, 58 ff.; 
inflicted by magistrate, 103, 245; in 
k\prevots, 138 f., 142 f.; inflicted by 
boulé, 240 ff. See émiBodn, érwBedia 

Forgery, 56 

Forty, the: as check on litigation, 58; 
paragraphé under, 93; functions of, 
97 ff., 101 f., 110; relation of, to arbi- 
trators, 97 f., 101 f., rédNos of, 110; list 
of arbitration cases, 115 f.; procedure 
of, in cases, 235 f., 290 

Four Hundred, revolution of, 11, 19, 20, 
21, 47, 150 
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Generals: as court, 5, 246; trial of, 9, 
Bs t25'00, 67, 70,165,246, 30314: 

Glaucus, 147 f. 

Gortyn. See Code of Gortyn 

ypadai: origin of, 1 ff.; against syco- 
phants, 63, 66; no special pleas in, 
80 f.; under thesmothetai, 109 f., 290 

ypadal ampootaciou, 83 f. 

ypadpal repl evOuvav, 255 

ypad? aétxiov, 6 (n. 2), 35 

ypagn ararns Tod Syuov, 3, 6, 64 f., 66 

ypad) apylas, 2 

ypagy aceBeias: against Aeschylus, 4; 
origin of, 4; in homicide, 210, 213 f., 
216 f. 

ypady dedias, 5 

ypad7 dwpwr, 35 

ypadih katadicews Tod dnuov, 27 f. 

ypagn Krom As, 3, 35, 110 

ypadn Eevias, 41, 59 i 

ypady rapavolas, 103 

ypag?) Tapavouwy, 16,49, 62; brwpocia in, 
165; check on ecclesia, 260; function 
of, 290, 296 f. 

ypagy cvxopartias, 63, 66, 70, 262 

padi UBpews, 3, 5, 215 f. 

ypahh WevdoxrAntelas, 269 f. 

Guardianship cases, 41, 59, 102 ff., 271 f. 


Harpalus, 37 

Heliaea: appeal to, 8, 233 f., 305; oath 
Orns lt. 

Hellenic treasurers, 254, 260 

Hemlock. See Penalties 

Heracles, 202 

Hermae, mutilation of, 121 

Homicide: dixn pévov, 1 (n. 2), 4, 101 
(n. 3), 210 f.; illegal return from exile, 
4, 120, 286f.; pollution, 23, 192 ff., 
199 ff., 203, 204 ff., 221; charge 
brought to prejudice jury, 23 f., 55; 
charge of xaxoupyla, 78, 214 f.; rela- 
tion of, to amnesty, 81 f., 195; right 
of accused to go into exile, 120, 202; 
parricide, 120, 202, 213 f., 216; women 
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as witnesses in, 125, 221 ff.; minors as 
witnesses in, 125 f., 221 ff.; slaves as 
witnesses in, 126, 223 ff.; party oath 
in, 165 f., 167 ff.; oaths of witnesses, 
TOO ti uri72f.;mcourts ss Logs sm oogits: 
Othiersroathssmi7iit. 6 oot sont. 
aidesis in, 172, 194, 203, 208 f., 216, 
229 ff.; exile as punishment, 192, 
193 f., 203, 229 ff.; in Homeric period, 
192 f., 196f.; mown, 192 ff., 198 f., 
203, 220f.; charge of victim to 
prosecute, 193, 19${., 209 f.2 kin 
murder, 193, 201 f., 202, 216 f., 229; 
purification for, 194, 203, 204 ff.; pre- 
meditated, 194, 196, 203, 229 f., 231; 
release by victim, 196, 203, 209, 229; 
blood money, 196 ff., 209; interdict in, 
199 ff., 213, 214, 218 ff.; punishments 
for, 203, 229ff., 276; justifiable, 
NO vit maccidentalss203,m [04 tun. 
premeditated, 203, 229 ff.; limitation 
of right to prosecute, 207 ff., 216; 
EXeVetesy2Os Iai (ital ata 24 7ite. 
obligation of relatives to prosecute, 
209 f.; use of ypad?) dceBelas in, 210, 
213 f., 216 f.; no statute of limitations, 
211; use of adraywy7 in, 211 ff.; procla- 
MatlonmacetOMmps 2) 30 (Nall) 217 i. 
procedure against non-citizens, 215; 
other procedures, 215 f.; legal term of 
exile, 230 f.; mode of execution, 287 


Hyperbolus, 43 
Hyperides, 36 f., 38 


Impeachment. See Eisangelta 
Impiety,84, 121, 216. See ypady aoeBelas 
Imprisonment. See Penalties 
Informers. See whvvots 


Inheritance cases: special pleas in, 78 f., 
83, 265; penalties in, 87; not subject 
to arbitration, 98 ff., 296; under 
archon, 103f.; oaths in, 163; res 
judicata in, 260 

Isaeus, 14, 15 

Isocrates, 9, 46 

Isotimides, decree of, 121 


KaKwols ErLKANpOV, 103 


Kakwots yovewv, 103 
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Kakwots olkov dpPavikod, 103 

Kakwots dppavwv, 59, 103 

KaxoUpyot: Kkakoupyla as basis of suit, 
I (f.2)-\letodes case.w7o say .a/cOe 
procedure against, 121; in homicide, 
214f.; types of, 214, 285; penalty 
for, 276, 285, 286 

KaTdAvots cuxopavrar, 46 f. 

Kidnapping, 214, 285 

KAntevots, 138 f., 142 f. 

kiptos, 11, 107, 118, 131; meaning of, 
242\f 


Laches, trial of, 28 
Leon of Salamis, 82 


Limitations, statute of, 23 f., 75 (n. 2), 
88, 89 f., 93, 99, 106, 211 

Litigants: right of freedom of prosecu- 
tion, 3, 7, 13, 25 f., 27, 33, 35 f., 39 F., 
44, 46, 213, 291 f.; role in procedure, 
7f., 305; right of questioning op- 
PONENE,| Ssyl22 ss (4 lee2o 7s aidSetos 
8 ff.; sources of information, 17 ff., 
20; advantage of wealth, 21 f., 305; 
credibility of, 117, 123 f.; right of ap- 
peal 23 2\ttsds executors sole uce- 
ments, 271 f. 

Litigation: importance of, in politics, 
43 f.,\55f.° fear of, 61 £2: costs of, 56; 
checks on," $6 f.:causesmrotmoreat 
amount of, 289 ff. | 

Logistai: function of, in euthyna, 34 f., 
257 ff.; synegorot of, 35 ff.; of boulé, 
21 f. 

Logographs: rise of profession, 15; 
function of, 15 ff., 19, 40, 298 

Lycon, 38 

Lycurgus, as prosecutor, 40, 274 f. 

Lysimachus of the Scaffold, 255 f. 


Magistrates: suits before, 7 f., 160 f.; 
rightrot.’ tourejectacascaiiO.w ssa 7h 
(n. 2); jurisdiction of, 36, 121; fines of, 
TOF 13840 245 tr mOAthST OMe Uso tit 
dokimasia of, 155, 243 f., 289 f.; ap- 
peals from verdicts of, 232 ff. 

Meletus: in trial of Socrates, 38, 53 f., 
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122; in trial of Andocides, 38; fate of, 
65; in arrest of Leon of Salamis, 82 
unvvats, 68, 130, 225 f. 
Ln ovaa dikn, 92, 96 
Metics: as sycophants, 67 ff.; ypagal 
amrpooraciov, 83f.; in arbitration, 
97 f., 111; as witnesses, 118, 131 
Midias, opponent of Demosthenes, 24, 
25, 55, 60, 62 f., 66, 91f., 95 F., 199, 305 


Military offenses, 5, 24, 55, 61, 261 f., 
264, 277 

Miltiades, trial of, 6, 8 f., 279, 283 

Mining cases, 41, 50, 71 

Minors, as witnesses, 125 f., 221 ff. 


Mysteries: profanation of, 4, 68; trial 
of Andocides, 21, 38, 39, 81, 120 f. 


pntowel TeOvavar, 203 f. 


New trials: as result of new evidence, 
260 f.; on technicality, 261; result of 
perjury suit, 265 ff.; in cases of de- 
fault, 269 f. 

Nicias, 53 


Oaths: in diamartyria, 83, 190; eviden- 
tiary, 33, 1461.51 68.0160 fel ct 
107 {2 ob women, 112} aloo feist, 
in disclaimer, 137 ff., 144, 163 f.; of 
witnesses, 137 ff., 166 f., 172 ff.; false, 
145, 190; origin of, 145 f.; curse in, 
145 f., 149, 151 (n. 6), 153 f.; promis- 
SOry, 1140," (140 ff), 162 ea COlL econ 
firmatory, 148, 156 f.; importance of, 
148 f.; of officials, 150 ff.; heliastic, 
152 ff.; of arbitrators, 156; in citizen- 
ship enrolment, 157 f.; in antidosis, 
158; in phratry enrolment, 159 f.; 
party, 161 ff., 167ff.; in homicide 
cases, 165 ff., 171 f.; in aidesis, 172; 
in ekmartyria, 174; voluntary, 173, 
I9t:y oath-helpers)) 174 f.. stoutclas 
tionship, Igo f., 221 f. . 

6 BovAduevos. See Prosecutor 

Olive-tree suits, 41, 60 

Ordeal, 146 f. 

Orestes, 170, 194 (n. I), 198, 201 

dpkwuorat, 186 
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Palladium, 78, 167 ff., 221 f. 

Tapaypapn: institution of, 76, 77 ff.; 
nature of, 77 ff., 96; objections to, 85; 
risk involved in, 86f., 91 ff.; in 
arbitration, 87 ff., 91 ff., 106, 260; 
counter-paragraphé, 95 f. 

TapakaraBodn, 87 

Pardons, 253 ff. 

Patricide, 120, 202,213 f:, 216 

Patroclides, decree of, 48, 82, 255 

Peisander, 19 

Penalties: imprisonment, 151 f., 275 ff.; 
additional, 233 f., 264, 282; appeal 
from, in empire, 246 ff.; of death, 
269 f., 276 ff.; exile, 272 f.; fixing of, 
273 f.; stoning, 277 f.; BdpaOpor, 
278 f., 283 f.; dmoruumravicuds, 279 ff.; 
stocks, 282; hemlock, 284 f. 

Pericles: first wrote speech, 15; as pub- 
lic advocate, 26f., 33, 43; as law- 
Biver, 32, 305 

motury eesubormations of, 721 f., rol, 
264 ff.;in diamartyria, 79, 86; in para- 
graphé, 89, 91; credibility of witnesses, 
Tog ent os bee talsce oaths, 1145, 017/75 
221 f.;) penalties for, 261 #.; new 
trials as result of suits for, 265 ff. See 
dixn Wevdouaptupiwv 

daows: uses of, 41, 71; in mining cases, 
g0; in commercial suit, 62; against 
sycophants, 71 

Philocles, 37 

Bhoenix.19g4)(n, 1),(201 


Phratry: entrance into, 107 f., 112, 118 
(n. 3), 160; members of, role of, in 
homicide procedure, 195 f., 208 f., 210 

Phreatto, 169 f., 194 

Pleas, special. See Special pleas 


Polemarch, 5, 69; in arbitration, 97 f., 
III 

mown, 192 ff., 198 f., 203, 220f. See 
Homicide 

Pollution, 23, 192 ff., 199 ff., 203, 204 ff., 
221. See Homicide 


ToAuTpay.wmoves, 45 


Oto 


mpoBorn: date of origin of, 3 f.; nature 
of, 24 f.; against sycophants, 63 ff. 

mpodtkaciat, 75 (n. 2), 168 

mpobocia, 27, 276, 283 (n. 2), 285 f. 

mpoKAnots, 129 

Tpowpocia, 162 f. 

Prosecution: as political weapon, 23, 
24, 43 f., 55 f.; as public duty, 40 

Prosecutors, volunteer: law of Solon, 
3) 75 135 25 f., 39, 44, 46, 257, 291 f.; 
need for public prosecutors, 33, 35 f.; 
encouragement of, 39 ff.; motives of, 
41 i. importance of, 61f.73;208 1; 
metics as, 67 f.; protection of, 69 f.; 
in homicide, 213; in euthyna, 257 

Prostatés, 67 f., 83 f., 131, 219 

mpootiunua, 233 f., 264, 282 

mpobecuia, 99. See Limitations, statute 
Oo 


mpoéevos, 186 
Prytaneum, 169 ff. 
Purification, 194, 203, 204 ff. 


Res judicata, 256 ff., 260 
Revision of laws, 37 


Rhetoric: in cross-examination, 8, 122, 
131, 297 f.; development of art of, 15; 
function of logograph in, 15 ff.; 
anticipation of argument, 17 ff., 46; 
complaints against, 29, 122; as factor 
in sycophancy, 46f., 55; common- 
places, 127 f.; oaths, 148 f.; fondness 
of Athenians for, 300 ff. 


Secretaries, 30 ff., 62 
Slander, 40. See dixn xaxnyopias 


Slaves: as witnesses, 126 ff., 132, 223 ff.; 
maltreatment of, 215 f.; in Plato’s 
Laws, 226 


Socrates, 15, 21, 65; advice of, to Crito, 
ey Feelin lle) SUR in Tapa. ieee 
274, 284 f., 298, 301; fate of accusers 
of, 65 

Solon, 26, 32; laws of: institution of 
suits by, 1 ff.; on freedom of prosecu- 
tion, 3, 7, 13, 25 f., 39, 44, 46, 291 f.; 
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on theft, 3, 84, 203; on adoption, 5; 
on cowardice, 5; on outrage, 5; on 
wills, 5; right of appeal, 8, 232 ff.; 
statute of limitations, go 

Sosias, 254, 260 


Special pleas: definition of, 75 f.; date of 
origin, 76; not used in ypagai, 80 f.; 
objections to, 84 ff.; verdicts in, 90 f., 
261 

Statute of Limitations. See Limitations, 
statute of 

Stoning, 277 f. 

Suits: origin of, 1 ff.; monthly, 5, 91, 
IOl, 11$, 116; before magistrates, 
7 f.; dropping of, 54, 58 ff.; in syco- 
phancy, 63 ff., 72; choice of procedure 
in, 84 f. 

cupBoral, 186 

obvécxos, 8 ff.; after the Thirty, 38, n. 1. 
See Advocates 

auvnyopos, 8 ff., 226, 292 f.; of logistai, 
35 f., 257 f. See Advocates 

Sycophants: suits against, 3, 63 ff., 73; 
definition of, 42 f., 66 f.; date of rise 
of, 46f.; blackmail by, so ff.; clubs 
of,/s4: asi agents, 5% f.:' restraint) of, 
58 ff.; metics as, 67 ff.; in other states, 
292 


rédos: of the Forty, 110; of boulé, 
240 ff.; of magistrates, 245 

Teucrus, 68 

heft:3 privatersutt lore ato2,e Cun. 
T16-epublicesultatorw3.as1O: fas 
affecting individual, 40; procedures 
foras4203\t-- penaltyforn121, 9235 - 
as connected with homicide, 214 

Themistocles, 283 

Theseus, 202 

Thesmothetai: jurisdiction of, 65, 66, 
69 (n. 2), 91, 241, 290; in arbitration, 
tol f., 109 ff., dokimasia of, 243 ff. 

Thirty, the, 11, 21, 42, 48, 70, 150, 284 f., 
304 
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riunows: nature of, 245, 273 f.; in cases 
of allied states, 250; in Herodes case, 
256; in perjury suits, 262 ff.; in ypad7 
WevdoxAnrelas, 269 f.; in trial of 
Socrates, 274, 285 


Tisias, 15 


Torture, of slaves, 126 ff., 132, 223 ff. 


Treasury prosecutions, 30 ff. 
Trial of the Dog, 28 f. 
Trial scene, in the [/iad, 117 


birevOuvot, 30, 35, 44 

broypammarets, 30 ff. 

brwpooia: with paragraphé in arbitra- 
tion, gI ff., 164; to delay action, 164; 
in ypadi) tapavouwy, 265 


Verdicts: final, g90f.; interlocutory, 
90 f.; by default, 121, 269 f.; criticized 
in Athenian system, 295 


Wager, of law, 174 ff. 


Witnesses: subornation of, 21 f., 91, 
264 ff.; professional, 56; date of origin 
of, 117: credibility fori i eos 
135 f.; use of, 117 f.; competency of, 
118 ff.; 1n diamartyria, 120; dicasts as, 
125; women as, 125, 221 ff.; minors 
as, 125 f., 221 f.: slaves as,"126 f., 
223 ff.; to hearsay evidence, 130 ff.; 
In CkIMaTIVT tase 32 tyme 74 ee ccae 
citrant, 136 ff., 237; KAnrevots, 138 f., 
142 f.; in homicide cases, 166 f.; oaths 
of, 172 ff.; character, 180f., 186 f.; 
in perjury suits, 261 ff. (see Perjury); 
importance of, 297 f. 

Women: pleas of, to dicasts, 14, 30, 
298; in inheritance cases, 118 ff.; as 
witnesses, 125, 221 ff.; oaths of, 125, 
190 t,, 221i. 


Levodixat, 185 f. 
Evywyoctar, 19 ff. 
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